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A B ST R A C T 
This doctoral dissertation aims at a study of the politics of minority 
rights and safeguards in India with special reference to the role of the 
National Commission for Minorities (NCM). Although the Constitution of 
India does not define the term "minorit}'", it recognizes the existence of 
minorities based on religion, language and culture and guarantees them 
certain rights and safeguards. The NCM is a statutory body set up by the 
Government of India to deal specificallv with the problems of five notified 
religious minorities, viz. Mushms, Christians, Sikhs, Buddhists and Parsis. 
This study thus focuses on the enforcement of the rights and safeguards of 
these religious minorities. 
The presence of minorities based on religion, language, culture or 
ethnicit}' is a perennial feature of all human societies. These minorities not 
only cherish the characteristic features of their distinctiveness but also 
wish to preserve them in most of the cases. However, the history bears a 
testimony to the fact that those who are in majorit}' and in a dominant 
position by virtue of their number tiy to impose their ideas and values 
upon others who are in a non-dominant position. Thus, the minorities who 
are usually in a non-dominant position in democracies face discrimination 
and sometimes hostility on the part of the dominant majority and 
therefore, it becomes difficult for them to realize their equal rights as 
citizens. This is the reason that minorities everywhere demand certain 
assurances, rights and special safeguards and effective institutional 
arrangements for enabling them to live with dignity as a citizen and as a 
member of a minority group. These special rights and safeguards in no 
case whatsoever may be termed as appeasement of minorities. As a matter 
of fact, it has been acknowledged by all having any amount of civility and 
sensibility that these are the legitimate claims of the minorities living in 
territorial states. The universal acceptability of these claims of the 
minorities is evident from the various international arrangements, treaties, 
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declaration and conventions. Article 27 of tiie International Covenant on 
Civil and Political Rights and the UN Declaration on the Rights of Persons 
Belonging to National or Ethnic, Religious and Linguistic Minorities 
deserve special mention here. 
The ntinorit\' problem assumes special significance in India as this is 
a confederation of minorities. There is a significant presence of all major 
religious communities in India in addition to many linguistic, cultural and 
ethnic minorities. Even the Hindus who constitiite the majority in India are 
a conglomeration of many castes, sub-castes and communities. They are 
not a monolith as the Hindu social order is vertically, horizontally and 
diagonally divided. However, this is not to deny the existence of the 
Hindus as the majority in India. According to the Census 2001, the Hindus 
constitute 80.5 percent of the total population and the remaining 
population consists of the various religious minorities and others. 
The history of the evolution of the minority rights and safeguards in 
India reveals that although the minorities had existed here for quite a long 
time, yet it was during the British rule that it started getting a new 
attention and configuration. However, to read minority problem in India 
entirely in terms of British policy of divide and rule will be a grotesque 
distortion of truth and falsification of historical and anthropological social 
reality of India. The gravity and seriousness of the minority problem in 
India can be understood by the fact that the adjustment of claims of 
minorities to their satisfaction was not only the most baffling problem 
during the freedom stiuggle but it was the major cause of political and 
constitutional deadlock for long. Its seriousness is further emphasized by 
the painful and bloody partition of India in 1947 and the communal 
holocaust accompanied by it. The minorit}' problem continues to be the 
major cause of communal flares and social unrest in independent India. 
The history of making of the Constitution of India by a Constituent 
Assembly mirrors the deep Communal divide and competing claims 
of various communities in India. The Constitution is a classic example of 
accommodation and adjustment of these claims. The Preamble of 
the Constitution declares India a 'Sovereign Socialist Secular Democratic 
Republic' and promises to all its citizens freedom, equalit}' and 
justice. It also provides special rights and constitutional safeguards to 
minorities and other weaker sections of the society. Besides guaranteeing 
fundamental rights to religious freedom to all its citizens, the Constitution 
provides to its minorities the special package of cultural and educational 
rights under Articles 29 and 30. The pre-natal history of these Articles 
shows that they were incorporated as the special rights of specific 
minorities. However, amendments made to these provisions at different 
stages in the Constituent Assembly added an element of sophisticated 
ambiguity into the ambit and scope of these Articles creating thereby 
an apparent conflict between Articles 29 and 30 of the Constitution. 
The manner in which these Articles are being enforced and interpreted has 
convinced the legal and constitutional experts to assert that 'Article 30 (1) 
must be liberated from the sinister grip of Article 29 (2)'. 
In fact, the partition cast a shadow on most of the provisions 
relating to minority safeguards. It not only made ineffective the cultural 
and educational rights of minorities by dropping many important 
proposals like the right of a child to get primary education in one's own 
mother tongue, but also all proposals relating to economic safeguards and 
political representation of minorities were completely whittled down. 
The Constitution of India does not include any explicit provision either for 
the economic security or for ensuring political representation of minorities. 
This in fact is in complete disregard to the promises made to minorities by 
the Indian National Congress during the freedom struggle. The absence of 
economic and poUtical safeguards for minorities has contributed to their 
marginahzation and exclusion in public employment and policy-making 
bodies as is evident from the Gopal Singh Panel Re-port 1983 and the Prime 
Minister's High Level Committee to Study the Social, Economic and 
Educational Backwardness of the Muslims of India, 2006. 
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Notwithstanding the above-mentioned facts, the interests of 
minorities are further jeopardised by political apathy and bureaucratic 
hostilit)-' and obstructionism. Added upon this is the continued physical 
insecurity and economic exclusion because of the resurgence of the 
ultra-rightist and fascist forces and inabilit)' of the Government to check 
anti-minority violence and discrimination. 
The role of the judiciary in the protection of minority interests is of 
crucial importance in a secular democracy like India. The minorities look 
at the judiciary not only as the guardian of the Constitution but also as the 
custodian of their rights and safeguards. Despite many inconsistencies 
in its approach to deal with the minorit)/ rights and safeguards, the 
judiciary commands the respect and trust of minorities to an appreciable 
extent. It has consistently upheld the rights of minorities to establish and 
administer educational institutions of their own choice. 
The Supreme Court's timely intervention in the affairs of Gujarat 
after the massacre of the Muslims in 2002 has been widely acclaimeci. 
It has aroused new hope and instilled confidence among the disgruntled 
minorities. However, on many occasions tlie minorities feel that tlie judiciary 
especially the lower judiciary has not lived up to their expectations. 
Thus mishandling of the Babri Masjid Ramjanam Bhoomi issue by the 
lower Court and subsequently by the higher judiciary has lowered its 
image. Besides denying benefit of reservation and affirmative actions of 
the State to the Dalit Christians and Mushms, the silence of judiciary on 
the issue of denying access to legal remedy in accordance with the 
principle of natural justice to the accused of terrorist activities by many 
Bar Associations in the country, its rejection of the plea of a Muslim 
student to grow a beard in the Convent School and the irresponsible 
remark of the learned judge equating the beard with the Talibanisation of 
the country, are few instances having negative impact on the image of 
judiciary in relation to the protection of the rights of minorities. 
The institutional arrangements for the effective implementation 
of the rights and safeguards of minorities are of crucial importance 
in a constitiitional svstem. In spite of the persistent demand by the 
minorities and promises made by the hidian National Congress during the 
freedom sti'uggle, no institutional arrangement was ever made for the 
implementation of the limited guarantee of religious freedom and cultural 
and educational rights of minorities. It was after sixty years of India's 
independence, that a Minorities Commission was established by the first 
non-Congress Government at the centre. The Commission was created by 
a Government Resolution and was attached with the Ministry of Home 
Affairs. The Minorities Commission once created could not be winded up 
therefore it was deformed and made less effective by a number of uncalled 
for measures taken by the ruling Congress party. However, realizing the 
growing discontenhnent amongst the minorities against the policies and 
programmes of the Congress party, it promised in its Election Manifesto of 
1991 to accord a constitutional status to the existing Commission. 
After returning to power, it inti-oduced a bill in the Parliament to accord a 
'statutory statiis' to it. The debates over the bill in the Parliament were 
reflective of the misgivings of the majority community about the 
minorities in India. The bill was passed by the Parliament as the National 
Commission for Minorities Act, 1992 thereby denying a constitutional 
status and the Commission was renamed as the National Commission for 
Minorities (NCM). Since then the NCM is working as a statutory body 
though its primary role as an advisory body remains intact. 
Despite many weaknesses inherent iii the Act and the consistent 
apathy of the different governments towards the NCM, it has nevertheless 
made an impact on the situation of minorities in India. It has never 
failed except once (1992-93) in submitting its Annual Reports to the 
Government. It has conducted some studies into the major problems of 
minorities cmd made some very significant recommendations. Many of its 
recommendations have been accepted by the government but ironically 
many of its statutory recommendations and suggestions have not been 
attended to at all. The political apathy of the government towards the 
NCM is evident from the unexplainable delay in tabling of its Annual 
Reports before the tv\'o houses of Indian Parliament. Despite its consistent 
demand, the NCM has not been provided the much-needed power of 
investigation and inc]uiry. It suffers from the lack of staff and paucity 
of funds. As the Bill to accord, a constitutional status to the NCM is 
pending before a Parliamentary Standing Committee one may wish that 
the government would by to make this institutional mechanism more 
effective and add teeth to it to enforce the rights and safeguards of the 
minorities, 
The nature of minority rights and safeguards as provided by the 
Constituent Assembly reveals that as far as the fundamental rights of the 
citizens, in general are concerned, it was approached dualistically. If on the 
one hand the liberal-modernists wanted to emulate the Western model of 
constitutional guarantee of civil liberties and fundamental rights, the 
conservative-revivalists adhered to the tradition of authoritarian statism 
and fettereci these guarantees with limitations. This was the case in respect 
of the guarantee of religious freedom. Nevertheless, the devastating blow 
was given to the material rights and safeguards accorded to the religious 
minorities under British rule, namely, their representation in the legislative 
bodies and tlieir assured quota in government services and public jobs. 
On the morrow of partition, their positive substantive rights were wiped 
out and they were handed out what have been called negative rights. Then 
even these rights were rendered ineffective in the absence of institutional 
mechanism to enforce them. Moreover, the rise of communal fascist forces 
and frequent occurrences of communal riots and the failure of the 
government to check them have further compounded the problems of 
minorities. 
The same attitude of indifference is reflected in the dealing of both 
the Congress and the non-Congress governments in respect of minority 
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rights and safeguards as well as the centi-al and provincial minority 
commissions. No government has ever ir^itended to make them real 
instruments of the implementation of the minority safeguards. Thus, the 
Indian record on this score has been very poor during the past 60 years. 
This study is divided into seven chapters including tlie Introduction 
and the Conclusions. Chapter 1 provides an outline of tliis study and 
introduces the general theme of tlie topic. Chapter 11 traces the history of 
origin of various religious communities and discusses tlie evolution of the 
rights of minorities in India. Chapter III investigates into tlie constitutional 
and legal safeguards of minorities. Chapter IV makes a critical evaluation of 
tire role of Judician' in protecting tire rights of minorities. Chapter V and VI 
investigate into the circumstances leading to the establishment of the 
Minorities Commission anti its role as an institutional mechanism to protect 
tire rights and interests of religious minorities respectively. Chapter VII is the 
concluding part, which also highlights the main findings of this stiidy. 
This study arrives at a number of conclusions from an analysis of 
the available data and facts. These findings are summarized below: 
First, the Constituent Assembly began to approach the question of 
minorit}' rights and safeguards with a very positive frame of miird which 
is evident from the Objectives Resolution (termed by Nehru as an expression 
of the underlying policy of the proposed Constitution) which promised to 
all the people of India Justice- social, economic, and political; equality of 
status, of opportunity, and before the law; freedom of thought, expression, 
belief, faith, worship, vocation, association etc and adequate safeguards for 
minorities, backward and tribal areas, and depressed and other backward 
classes. The Questionnaire on Minority Rights, drafted by K. M. Munshi and 
circulated among the members of the Sub-Committee on Minorities 
also contained questions relating to political and economic safeguards 
besides religious, educational and cultural rights of minorities. However, 
the Partition cast shadow on the legitimate claims of minorities as the 
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economic and political safeguarcis were given an ignominious burial 
by the Constituent Assembly and the minorities were given only 
educational and cultural rights. The absence of constitutional provisions 
for the protection of economic and political interests of minorities has 
contiibuted to their marginalization and exclusion in public services and 
policy-making bodies. This is more evident in the case of the Muslims 
(the largest minority in India) as has been highlighted by the Gopal Singh 
Panel Report and the Sachar Committee Report. 
As a matter of fact, the minorities are finding it difficult to 
realize their fundamental rights relating to their identity in the absence of 
positive socio-economic and political rights. The necessity and significance 
of constitutional provisions relating to these rights for the non-dominant 
groups like minorities can be understood in the light of their positive 
impact on Dalits in Inciia. 
Second, the right to religious freedom as guaranteed by the 
Constitution of India (Articles 25-28) can be called as the bedrock of a 
secular democratic State as it fulfils the promise of equality and 
non-discrimination in matters of religion to all groups of people whether 
miiiorities or majority. However, the minorities are not in a position to 
enjoy fully these rights because of atmosphere of growing intolerance and 
violence against them. The right to profess, practise or propagate one's 
religion as provided by Article 25 of the Constitution has been whittled 
down as a result of the anti-conversion laws enacted by several states of 
the India Union. The Presidential Order of 1950 limiting the benefit of 
reservation in public services and legislatures only to the Hindu Scheduled 
Castes, and the subsequent amendments in the said Order in 1956, and in 
1990 to include the Scheduled Castes of the Sikh and Buddhist origin 
respectively, and denying the same to the Muslim and Christian Dalits is 
in complete disregard to the promise of equality and non-discrimination in 
matters of religion as guaranteed by the Constitution. Moreover, the 
inbuilt punishment for converting to Islam or Christianity and the 
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incentive in case of the Muslim or Christian Dahts returning to the fold of 
Hinduism/Buddhism/Sikhism is evident from the fact that the person can 
reclaim the attenciant benefits denied to him by virtue of his or her earlier 
conversion to Islam or Christianit}'. 
The issue of religious conversion assumes a unique significance in 
India as it is the majorit\' which expresses concern over the conversion of 
Hindus(mainly Dalits) to other religions(mainly Christianity and Islam). 
Sharing the concern of the majority community over the alleged 
conversion by inducement or force by the followers of non-indigenous 
reUgions (i.e. Christianitv' anci Islam) and reflecting the feature of a 
majoritarian democracy, the anti-conversion laws have been upheld by the 
Supreme Court of India. The manner in which these laws are being used or 
misused to harass the Christian missionaries working for social welfare 
and the Muslim philanthropic organizations is a cause of worry for the 
minorities in this counti'y. 
Tliird, the Constitution of India which came into force on 26 January 
1950 does not contain any additional or specific provision for ensuring 
economic security or political representation of the minorities with the 
honourable exception of the of Anglo-Indian community. However, the 
minorities are provided some additional safeguards in the form of 
constitutional guarantees to protect their language, script and culture and 
their right to establish and administer educational institutions of their own 
choice. In fact, these were the only special safeguards conceded to 
minorities by the framers of the Constitution. But as we noticed that the 
provisions relating to these rights were changed at different stages in the 
Constituent Assembly and finally modified to such an extent that they 
seem to have lost their original purpose and object. This is evident from 
the fact that there is an apparent conflict between individual rights 
enshrined in Article 29 (2) and group rights guaranteed under Article 
30 (1). The experiences reveal that what was sought to be the special right 
of minorities to protect their language, script and culture through 
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autonomous educational institutions maintained by them has become a 
general individual right in many cases. There is a need to restore the 
original object and spirit of these Articles in the light of their pre-natal 
history. 
Fourth, the role of the judiciary in the enforcement of constitutional 
safeguards to minorities is of crucial importance in India as it is the 
guardian of the Constitution and custodian of the rights and liberties of the 
people. The vulnerable sections of society like minorities look at it as 
their best friend and protector. An evaluation of the role of judiciary in 
protection of interest of minorities reveals that in most of the cases 
if has given a generous and sympathetic consideration to the claims 
of minorities. It is more evident in the cases relating to cultural and 
educational rights of minorities. The Supreme Court has consistently 
upheld the rights of minorities to establish and administer educational 
institutions of their choice. It has been protecting the autonomy and the 
measures necessary for maintaining the minorit}' character of these 
institutions. The Supreme Court in the St. Stephen's College case has 
permitted the minority' aided educational institutions to regulate 
admissions preferring their own community candidates up to fift}^  percent 
as the Court found it essential to maintain the minority character of the 
institution. The judiciary's sympathetic approach to minority educational 
institutions is also evident from the fact that it has held that even in the 
name of national interest the minorit}' institution cannot be forced to 
compromise v '^ith the interests of the concerned minority community. In 
the Sidhrajbhai case the Supreme Court made it emphatically clear that state 
regulations allowable under Article 30 must be in the general interest of 
minority itself and not of the public or nation as a whole. Consequently, 
the Supreme Court has liberated minority institutions from reserving seats 
for the Scheduled Castes and Scheduled Tribes, as it will not promote the 
interests of minorities themselves. A number of trend-setting judgments 
have been discussed in the chapter on judicial response to minority rights 
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of this study that reveal that the judiciary has quite effective!}' protected 
tlie minority educational institutions from the undue interference of the 
political executive or anv other authority' for that matter. The intervention 
by the competent authority has been allowed only to save the institution 
from maladminishation. However, it was in the Azeez Bnsha case that the 
Supreme Court seems to be deviating from its consistent approach to deal 
with the minorit}' educational institutions. The Hon'ble Court quite 
sti-angely denied the historical character of Aligarh Muslim University by 
holding that the university is not a minority institution, as it was not 
established by the Muslim community but by an Act of Parliament. 
The Judgment defies all humai^ logic and is in complete disregard to the 
history and inherent character of the AUgarh Muslim Universit}'. 
The Supreme Court has played a vital role in keeping intact the 
secular character of Indian Republic. It has declared secularism as the 
"basic fealnare" of the Constitution. It has also maintained a delicate 
balance between the values of secularism and fuiidamental right to 
freedom of religion. In a countiy where Hindus are said to be more than 
80 percent of the total population, tlie judiciary has consistently upheld the 
freedom of conscience and the right to profess, practise and propagate 
religion of one's choice. Keeping in view the sensitivity of the people of 
India toward religious issues, the Court has foiled all attempts of 
communalists to misuse religion for political gains and for disturbing 
communal harmony and peace. However, the Supreme Court judgment 
declaring Hindutva a way of life and allowing its use during elections has 
rightly been described as a 'severe blow to the principle of secular 
democracy'. Similarly, the misuse of the so-called anti-conversion laws 
against the Christian and Muslim organisations by the administrative 
machinery of the State calls for an urgent judicial review of these laws. 
The minorities living in abject poverty and suffering from 
socio-economic and educational backwardness have observed with 
pain that it is judiciary, which has frustrated the attempts of executive 
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to provide the benefit of affirmative actions to religious minorities. 
The judiciary has not apphed the principle of 'equality among equals and 
inequality among unequals' in relation to minorities while discouraging 
religion-based reservation in the country. It is important to note that the 
caste-based reservations have got judicial protection w^hereas the attempts 
at community-based reservations have received severe blow from the 
judiciary. Thus, judiciary is equally responsible for the socio-economic and 
educational backwardness of the minorities. 
Although the minorities in general, express faith in judiciary, they 
also desire that it should play more active role in protecting them 
from communal riots, police atrocities, media trial and discrimination etc. 
Thus the positive intervention of the Supreme Court in cases of Gujarat 
riots 2002 has been appreciated by enlightened sections of the Indian 
society. 
The minorities have also questioned the wisdom and competence of 
judiciary in matters of interpretation of their personal laws. In fact, the 
Supreme Court of India has been directing the Government to implement 
Uniform Civil Code for all. The minorities feel that it will lead to doing 
away with all personal laws, and that it is an undue interference in the 
cultural and religious practices of minorities. Even the Court's sincere 
attempt to Islamize the procedure of divorce in the light of the Quran to 
rescue Muslim women from the tyranny of the finality of the 
pronouncement of instant unilateral divorce has not found favour with the 
Muslim community. Thus, they have been adopting agitational means 
against the decision of the Court and have been successful in maintaining 
the continuance of the practice of tiiple divorce, which goes against the 
procedure of divorce as clearly mentioned in the Quran. The Christian 
community also opposed the Christian Marriage Bill 2000 on the ground 
that it was against the Christian personal law. 
In a nutshell, it can be said that the judiciary is considered by the 
minorities as the most trusted organ of the government consistently 
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preserving tlieir rights and interests. On occasions, they have felt 
uncomfortable with the decisions of the judiciary yet they consider it their 
saviour and friend at the time of crisis. Indeed some decisions of the Court 
have seriously and adversely affected the interests of minorities but one 
can understand that shiking a delicate balance between the ideals of 
secular democracy based on quality and justice for all, on the one hand, 
and living up to the expectations of minorities with additional safeguards, 
on the other hand, is a daunting task. Therefore, the evaluation of the role 
of judiciary in preservation of constitutional rights of minorities should be 
made keeping in \'iew the inherent diversities of India and its attending 
challenges. 
Fifth, there is no denying the fact that the institutional arrangements 
for the enforcement of constitutional and legal safeguards for the 
minorities are as important as the safeguards themselves. The minorities 
were aware of this fact and this was the reason that one of their persistent 
demands included tlie appointment of Minorities Officers (at the centre 
and in the provinces) or an official body to monitor and report the working 
of the minorit}^ safeguards. However, as in the case of the demand for 
economic safeguards, the demand for the appointment of Minorities 
Officers was also dumped by the Constituent Assembly working under the 
dictation of the Congress leaders. 
It was only in 1978 that the Government of India under the Janata 
Party realized that 'despite the safeguards provided in the Constitution 
and the laws in force, there persists among the minorities a feeling of 
inequality and discrimination'. Consequent upon that the Government set 
up a semi-governmental organization called the Minorities Commission at 
the centre. The Commission was assigned some very important functions 
but the powers given to it were not commensurate to its responsibilities. 
Moreover, it neither enjoyed statutory basis nor constitutional status. 
Thus the Commission faced many difficulties in discharging its duties as it 
was not taken very seriously even by the departments and agencies of the 
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government. The biggest lacuna of the Commission was that it was not 
conferred the powers of inquiry and investigation which was very much 
essential for discharging its duties. 
The Minorities Commission as originally set up in 1978 was 
attached to the Home Ministry but in 1984, it was shifted to the Minishy of 
Social Welfare thereby degrading the political status and reducing its role 
to that of a welfare agency dealing with matters relating to the rights 
of minorities. In fact, keeping in view the nature of problems faced by the 
minorities in this country, the Commission's attachment to the Home 
Vlinistiy v\?ould have been more relevant and useful. 
The Minorities Commission became a statutory body with the 
enactment of the National Commission for Minorities Act, 1992, and 
renamed as the National Commission for Minorities (NCM). The debate 
that followed the intioduction of the Bill in the Parliament to accord a 
statiitory status to the Commission mirrors the communal divide in the 
countiy and reflects the hostility of the rightist forces towards the 
minorities. 
The according of a statutory status to the National Commission 
for Minorities did not make much difference either in its fuiictioning or 
in the attitude of the government towards the minorities. Despite 
persistent demands by the concerned individuals and bodies the 
Commission was not conferred the much-needed powers of inquiry and 
investigation. The new statutory Commission was like an old wine in a 
new bottle. A Bill to grant it [the NCM] the constitutional status is pending 
in Parliament. Its fate hangs in balance because in India crucial issues are 
decided in the light of the political interest of the ruling class, not on merit. 
Sixth, an appraisal of the working of the NCM from 1978 to 2006 on 
the basis of its Annual Reports reveals that despite many weaknesses it 
suffers from, it has made an impact in India. With its limited resources 
and powers, it has tried to discharge its assigned duty of monitoring 
the implementation of the constitutional and legal safeguards of the 
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minorities. In its several Annual Reports, the NCM has drawn the attention 
of the competent bodies towards the violation of fundamental rights of the 
minorities guaranteed under Articles 29 and 30 of the Constitution. 
The Commission undertook special studies and on the basis of these 
studies it consistently held that the autonomy of the minority-run 
educational institutions must be maintained, hi its guidelines for the 
minority educational institutions, it also held that there should be no 
reservation of the Scheduled Castes or Scheduled Tribes in these 
institutions. It also acknowledged and recommended that the minority 
character of the Aligarh Muslim University must be maintained. The NCM 
was also very critical of the fact that the minority educational institutions 
faced delay or denial of their recognition by government departments. 
Seventh, one of the major problems faced by the minorities 
in independent India has been the frequent occurrence of communal 
disturbances. The Commission took cognizance of the communal riots and 
suggested very appropriate long and short-term measures for curbing 
communal violence. Iroiiically, the Government of India has not taken all 
those recommendations into consideration. 
The Commission also tried to expand its territorial and functional 
jurisdictions by recommending that Jammu & Kashmir should be included 
in the jurisdiction of the Commission-and Jains at national level and the 
Hindus in the States and Union Territories wherein they constitute less 
than 50 percent of any other community, should be treated as minority. 
Accordingly, it took up the cases of Kashmiri Pandits and suggested 
corrective measures. 
Eighth, it does not mean that the Commission has not failed in 
discharging its duties. In fact, on many occasions the minorities felt that 
the Commission did not do the needful. For example, the minorities at the 
time of communal riots face the partisan behaviour of the police and local 
administration but the Commission remains conspicuous by its absence. 
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The victims of Terrorist and Disruptive Activities (Prevention) Act 
(TADA), 1987 and Prevention of Terrorist Activists Act (POTA), 2002 are 
mostly from the minority communities. The victims could not feel at any 
point of time that there is a body to protect them from cruelt}' and 
sufferings. The Commission is also not able to maintain a data of the 
members of minorities killed in police firing, encounters and in police 
custody. The non-submission of Annual Report for the year 1992-93 is 
another example of malfunctioning of the National Commission for 
Minorities. In fact, the Commission's report for the year 1992-93 would be 
the most important and authentic document on the circumstances leading 
to the demolition of Babri Masjid at Ayodhya on 6 December 1992, which 
also sparked large, scale Hindu-Muslim communal riots throughout the 
country. However, the National Commission for Minorities had nothing 
to report about the most visible manifestation of communal fascism and 
the deliberate 'lapse' on the part of the Government and its agencies. 
This is also an example of politically motivated natiu-e of work of the 
Commission. 
Notwithstanding all these, it cannot be denied that in the 
given situation no exh^aordinary achievement can be expected from 
the Commission. In fact, it is the government which has failed the 
Commission by its indifference, apathy and some times by contempt for 
the recommendations and suggestions of the Commission. There is a need 
to suitably amend the law relating to the Commission to make it more 
effective, independent and autonomous. 
It has been observed that the appointment of the incumbents of the 
Commission is politically motivated. Thus many times, these incumbents 
are neither well versed in the law relating to minorities nor interested in 
the affairs of the minorities. Therefore, it is suggested that a Search 
Committee as in the case of the National Human Rights Commission must 
select the Chairman and Members of the Commission. Its regional offices 
should be set up to achieve coordination as suggested by the Commission 
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in its various Annual Reports and also the Minorities Commissions should 
be set up in all the States and Union Territories. 
Ninth, one of the most important problems confronted by the NCM 
is that its Annual Reports are not tabled before the Parliament on time. 
Thus, as suggested bv Tahir Mahmood, a mandatory time frame of six 
months from the date of submission should be specified in the NCM Act 
1992 for tabling all its reports before the Parliament or state legislatures as 
the case may be arid it should be provided that on the expiry of the period 
every report would be treated as a public document. 
There is a grov\dng discontentment amoiigst minorities against the 
custodial and encounter deaths. There have been many incidents of 
alleged fake encounters and custodial deaths of members of minorities. 
As tlie minorities are losing faith in Police and Intelligence Agencies and 
blame them for partisan behaviour, it is suggested that besides providing 
power of inquiry to the Commission, the Government should issue an 
order to all state governments to report every custodial death and 
encounter killing to the Commission if the victim happens to be the 
member of a minority community. 
According constitutional status to the NCM will be highly desirable. 
However, if the government fails in its endeavour to accord constitutional 
status to the Commission, it should at least provide the Commission, the 
same powers and privileges that have been given to the National Human 
Rights Commission, which is also a statutory body like the National 
Commission for Minorities. 
Tenth, the constitutional and legal safeguards for the minorities 
seem to be constantly under threat because of the growing menace of 
majoritarian communalism and xenophobia in India. Inspired and 
motivated by a mythical cultural unity of India the communalists are hell 
bent upon the cultural homogenisation of India. They disapprove of the 
diversities and brand any special safeguards for the minorities as their 
"appeasement "for securing their votes. Thus, they openly call for 
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assimilationist policies by the State. Taking advantage of the Article 44 of 
the Constitution, they call for imposing a Common Civil Code upon the 
religious minorities and abolition of their separate personal laws. Not only 
this, but they also call for the Indianization of both Islam and Christianity 
by which the\' mean that these non-indigenous religions should assimilate 
themselves into the culture and ethos of India (i.e. Hinduism). This rightist 
majoritarian ideology based on communal hatred is growing and 
becoming militant day by day. It has unleashed massive violence and a 
reign of terror in many parts of the country threatening the very survival 
of the minorities. Therefore, it is imperative to emphasize that it is 
incumbent upon the State to ensure that the minority safeguards are 
faithfully implemented and the secular character of the Indian Republic 
strengtliened. 
To sum up, it can be said that it is the constitutional obligation of the 
Indian Republic to protect its minorities from oppression, recurring 
\'iolence, discrimination and exclusion. It has been rightly observed that 
the civilizational status of every state must be judged by the way it treats 
its minorities. The record of the Indian State on this plane since 
Independence does not appear to be satisfactory. We may wish that the 
democratic ideals enshrined in the Preamble of the Indian Constitution 
would some day become a reality for the minorities as well. 
18 
THE RIGHTS OF MINORITIES IN INDIA 
WITH SPECIAL REFERENCE TO THE ROLE OF 
THE NATIONAL COMMISSION FOR MINORITIES 
THESIS 
SUBMITTED FOR THE AWARD OF THE DEGREE OF 




MOHAMMAD MOHIBUL HAQUE 
DEPARTMENT OF POLITICAL SCIENCE 





This is to certify that Mr. Mohammad Mohibul Haque, 
Assistant Professor in the Department of PoHtical Science, 
Aligarh Muslim University is supplicating the thesis entitled 
"The Rights of Minorities in India with Special Reference to the Role 
of the National Commission for Minorities"; for the award of the 
degree of Doctor of Philosophy in Political Science of the Aligarh 
Muslim University, and that this thesis is his original work and fit for 
submission. 
Aligarh M. Mahmood 
December 2009 Chairman 
C/im>);:.7" 
Deptr. r-f re'',*:.-'-' v'.-nrc 
A.M.U . ,^, . .oAl' , :! 
Contents 
Preface 
Chapter I Introduction 
Pluralism and Minorities in India 
The Constitution-Making in India and the 
Minority Rights 
Minority Rights in a Secular State 
The Rights of Minorities versus Non-
Discrimination 
Conclusion 
Chapter II Evolution of Minority Safeguards 
in India 
Minorities in Ancient India 
Minorities in Medieval India 
Religious Minorities under British Rule 
Rise and Growth of Communalism in India 
Legislative Development of Minority Rights 
during British Rule 
Conclusion 
Chapter III Minority Safeguards under the 
Indian Constitution 
The Preamble of the Constitution 
Rights of Minorities enshrined in Part III 
Directive Principles of State Policy 
Other Provisions of the Constitution 
Conclusion 
Chapter IV Indian Judiciary and Minority 103-145 
Rights: A Study of Select Cases 
Determination of Minorities: A Definitional 104 
Dilemma 

























The Minority Character of the Ahgarh Muslim 
University 
The Ahgarh Movement 
Conclusion 
Institutional Mechanism for 
Monitoring Minority Safeguards: 
Creation of Minorities Commission 
Historical Background 
Creation of the Central Minorities 
Commission 
Debates on Granting a Constitutional Status to 
the Minorities Commission 




Monitoring Enforcement of 
Minority Safeguards: Role of NCM 
Annual Reports of the Commission 













176 - 231 
177 
216 
232 - 248 
Bibliography 
Appendix 
249 - 256 
• • • • 
1 - X l l l 
PREFACE 
PREFACE 
This study focuses on the politics of minority safeguards in India 
with special reference to the role of the National Commission for 
Minorities (NCM). The irony is that the Constitution of India neither 
defines the term "minority" nor identifies any particular groups or 
communities as minorities. Nevertheless, it recognizes vaguely the 
existence of minorities based on religion, language and culture and, 
accordingly, provides certain rights and special safeguards for them. 
As the NCM is a statutory body created to deal v^ith the problems of 
religious minorities only this thesis is confined to a study of politics 
surrounding the safeguards for religious minorities and the constitution 
and functioning of the NCM. 
Although liberal democracy may be credited for providing space 
for human rights and civil liberties of individuals, its failure to address 
the collective rights of religious, cultural, ethnic and linguistic 
minorities cannot be ignored. In fact, historically it was not designed to 
address the specific problems of such groups. John Locke, the father of 
liberalism, envisaged a government based on the consent of the 
majority which should be committed to the protection of natural rights 
of individuals. Rousseau subordinated the differences and distinctions 
that might exist in any society to an infallible general will. J.S. Mill 
cautioned against the threat of the tyranny of majority in liberal 
democratic societies but the problem of cultural or ethnic minorities as 
such was not his concern. Thus we find that the liberal individualist 
theory does not address the claims of religious, linguistic, ethnic and 
cultural minorities. However, first the League of Nations and then 
belatedly the United Nations dealt with minority rights. Of late a lot of 
academic discourse and theoretical work in this sphere has come to the 
fore. The ideas like pluralism and multiculturalism in relation to 
minority rights are getting wider acceptance in liberal democracies. 
India is the largest democracy of the world and a home to a 
variety of minorities. It has been facing serious problem arising from 
religious pluralism for the last many decades. This had culminated 
into the partition of the country in August 1947 and continues to be 
the major cause of communal disturbances and social unrest in 
independent India. This study is thus confined to the rights and status 
of religious minorities in India. It traces the history of origin of various 
religious communities in India and demolishes the myth of minorities 
being foreigners or aliens as projected by the rightist majoritarian 
forces. It not only discusses the rights and safeguards of minorities as 
explicitly mentioned in the Constitution but also investigates into all 
relevant provisions and laws influencing the rights and status of 
religious minorities in India. The constitutional rights and safeguards 
have been analysed in the light of their pre-natal history and the 
debates in the Constituent Assembly. Thus textual and contextual 
understanding of these provisions has been attempted at. 
Besides the NCM, the role of the judiciary in protecting the rights 
of minorities has been analysed on the basis of the study of select cases. 
It is found that despite many anti-minority judgements, the judiciary 
commands the trust and respect of the Indian minorities at large. 
The history of circumstances leading to the establishment of the 
Minorities Commission by the first non-Congress Government at the 
Centre and according to it a statutory status by the Congress-led 
Government has been discussed in the light of primary sources like 
Parliamentary Debates and documents published by the Government of 
India. The Annual Reports of the NCM from 1978 to 2006 and other 
publications form the original and primary sources of this study. 
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While investigating into the rights and status of the religious 
minorities in India, one faces many difficulties as the government and 
its various agencies conceal the facts and figures, data and statistics 
relating to them. Thus guided by a misconceived notion of secularism 
and national integration, the government is not making public the 
community wise data on socio-economic and educational status that it 
has been collecting since the first Census (1951) in independent India. 
The government does not deem it necessary to conduct studies and 
make public the conditions of its minorities and simultaneously the 
majoritarian and rightist forces keep on attacking the government for its 
policy of the appeasement of the minorities. The NGOs and the 
individuals, on the other hand, find it extremely difficult to carry out 
such studies without the active support and encouragement by the 
government. Thus a few studies like the Gopal Singh Panel Report and 
the High Level Committee to study the Social, Economic and 
Educational Status of Minorities of India appointed by the Prime 
Minister of India, headed by Justice Rajender Sachar (retired) known as 
the [Sachar Committee] are the only official documents available for an 
empirical research. However, such studies are quite limited in their 
scope and they neither cover all the minorities nor all the problems of a 
particular rainority. 
The present study assesses and analyses the rights and status of 
religious minorities in India on the basis of all available relevant 
primary and secondary sources. A historical-analytical and comparative 
method has been adopted for the present study. 
I would like to express my heartfelt gratitude to my teacher 
Prof. M. Mahmood whose constant support and guidance despite his 
very busy schedule as the Chairman of the Department of Political 
Science has sustained me to complete this work. I am also indebted to 
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my revered teacher Prof. A.P. Vijapur for his help and assistance 
extended to me throughout. From the selection of the topic to the 
collection of material he has been of immense help to me. 
I am also thankful to some eminent personalities like 
Dr. Mohammad Hamid Ansari, former Chairman of the NCM and the 
present Vice-President of the Indian Republic, Justice (retired) 
Rajender Sachar, Prof. Tahir Mahmood, Javed Anand, Teesta Setalvad, 
Harsh Mander, Javed Akhtar (lyricist) and the late Prof. Iqbal A. Ansari 
for clearing many doubts and enlightening me on the topic during my 
interaction with them. 
1 cannot forget the help rendered by Mr. Qaisar Jameel, Research 
Officer of the NCM during the course of my research work. 
I should also thank my friends Dr. Tauqueer Ahmad, Dr. Shakil 
Samdani, Dr. Nafees Ahmad Tarana, Dr. Ahsanul Haque, Dr. Khurram 
for their motivation and support. My students Faisal Ahmad Khan, 
Abdullah Khan and Tariq Ashfaq deserve special mention here for their 
help and assistance. 
My special thanks are due to my parents (Syed Mazharul Haque 
& Sarwat Jahan), brothers (Mujeeb, Jawed & Kawish), sisters (Ishrat, 
Kausar & Zeba) and my uncle S. A. Moghaffir for the encouragement 
given and blessings bestowed upon me. 
I am no less indebted to my wife Nazia for her constant emotional 
support, love and care for me, and my little son S. M. Maaz who has 
been a source of motivation throughout. 
I will be failing in my duty if I forget to thank my friend 
Mr. Abdul Quadir for typing and his help in printing, binding and 
Xerox. 
Last, but not the least I acknowledge and express my gratitude 
for the support and assistance I have received from several institutions 
and bodies during my research on this topic. I am very thankful to the 
University Grants Commission (UGC), New Delhi, for awarding me a 
Junior Research Fellowship (JRF), to the Institute of Objective Studies 
(lOS), Aligarh Chapter, for awarding me a one-year research fellowship, 
to the National Commission for Minorities (NCM) for allowing me to 
use its library resources, to the Maulana Azad Library, Aligarh Muslim 
University, as well as the Seminar Libraries of the Department of 
Political Science and the Faculty of Law of Aligarh Muslim University. 
This study is divided into seven chapters including the 
Introduction and the Conclusions. Chapter I provides an outline of 
this study and introduces the general theme of the topic. Chapter II 
traces the history of origin of various religious communities and 
discusses the evolution of the rights of minorities in India. Chapter III 
investigates into the constitutional and legal safeguards of Minorities. 
Chapter IV makes a critical evaluation of the role of Judiciary in 
protection of the rights of minorities. Chapters V and VI investigate into 
the circumstances leading to the establishment of the Minorities 
Commission and its role as an institutional mechanism to protect the 
rights and interests of religious minorities respectively. Chapter VII is 
the concluding part which also highlights the main findings of this 
study. 
I hope and trust this thesis makes a substantive and original 
contribution to this area of study. 






Winston Churchill had eloquently defended democracy by saying 
'Democracy is the worst form of government except all the other forms 
that have been tried from time to time'^. As a matter of fact, democracy 
based on liberty, equality, justice and rule of law has been universally 
accepted as the best form of governance in our times. This emboldened 
Francis Fukuyama to pronounce the demise of all rival ideologies and 
advance his 'end of ideology'^ thesis. However there are many who 
believe that despite having many positive features liberal democracy 
suffers from some cardinal contradictions. One of such contradictions is 
that it claims to be the government of the people promoting common 
good but in practice it establishes what J. S. Mill calls the 'tyranny 
of majority'.3 Thus in a democracy based on numbers it is quite 
obvious that minorities will feel insecure and fear domination by the 
majority. In a heterogeneous society, therefore, it is but natural 
that minorities would demand constitutional safeguards and effective 
institutional arrangements for their protection. 
There is no denying the fact that democracy has created a space 
for individual liberty and human rights. It has envisaged a political 
system in which liberty and rights of individuals are valued more than 
anything else. But democracy based on individual freedom and equality 
(emphasizing non-discrimination) has an additional responsibility of 
maintaining a balance between individual freedom and group rights. 
In fact, people interact in a democracy more as a group than as 
individuals. Therefore, providing opportunities to groups to maintain 
their distinct and peculiar identities is as important as giving space 
to individuals to develop their personalities to the fullest extent. 
The groups that are less in number and markedly distinct from the 
majority who also wish to maintain their distinctiveness are generally 
called minorities. Since these groups are mostly in a non-dominant 
position in a democracy, they tend to develop a sort of minority 
consciousness and demand constitutionally guaranteed rights and 
safeguards. According to Louis Wirth: 
"A minority is a group of people who because of their physical or 
cultural characteristics, are singled out from others in the society in 
which they live for differential and unequal treatment and who, 
therefore, regard themselves as objects of collective discrimination. 
Further, minority status carries with it an exclusion from full 
participation in the life of the society".'' 
In response to the persistence of minority claims in even the 
developed liberal-democratic societies, and the connection between 
minority problems and gross violation of human rights around the 
world, a number of liberal-democratic theorists have reviewed the 
relations between politics and culture and between majorities and 
minorities. Thus 'multiculturalism' has come to occupy a central 
place in liberal-democratic theory. The liberal theorists have started 
developing scholarly arguments in favour of special rights and 
safeguards of minorities to enable them to preserve their distinct 
identities based on religion, language and culture etc.^ 
It is also important to mention here that democracy and 
minorities are supplementary and complementary to each other as 
'we cannot have a democracy without minorities'^, and where there is 
no democracy the question of minorities as such cannot arise.^ 
The interdependence of minorities and democracy can be understood 
by the fact that the amount of confidence and security enjoyed by 
minorities is considered as the real test of success of a democracy. 
Franklin Roosevelt emphasizes this fact and warns that 'no democracy 
can long survive which does not accept as fundamental to its very 
existence the recognition of the rights of minorities'.^ 
The rights of minorities assume a unique and distinct position in 
India as it has been rightly described as a 'confederation of minorities'.^ 
In fact, every conceivable type of minority is found here. As a minority 
community is generally determined and identified in relation to 
the majority community of the population which is in a dominant 
position, the majority in this sense is very difficult to identify in 
India. The Hindus [followers of the Vedic religion] who constitute the 
majority are themselves not a monolith. There are horizontal as well as 
vertical divisions amongst them with a very rigid caste system drawing 
sanction from the religious scriptures.^o Discrimination based on birth is 
inherent in the hierarchical social order of the Hindus. Hence there are 
voices from within the community itself challenging the caste-based 
discrimination perpetuated by the dominant upper castes or more 
specifically the Brahminical elite."^ ^ This is the reason why the Hindus as 
a community do not qualify to be called as a majority in the real sense 
of the term as there are many 'minorities by force' (read various sections 
of Hindu community mentioned as the Scheduled Castes) among them. 
The sharp differences of castes and competing social interests make 
them a highly fragmented and dispersed community. Nevertheless, 
this is not to deny the existence of minority-majority problem in India. 
The Hindus as a whole constitute 80.5 percent of the total population of 
the country therefore they are rightly treated as majority at the national 
level.^2 
The adjustment and accommodation of claims of different 
groups has been the most difficult problem of the Indian democracy. 
The history of freedom struggle against British colonialism culminating 
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into Partition quite convincingly established that minority - majority 
problem existed in India right from the beginning of democratic 
experiment by the British. However, it cannot be denied that the 
problem exists even today. The minorities in India are facing many 
challenges - some old (borrowed as colonial heritage) and some new 
(created due to emergence of majoritarian Hindutva forces). The rightist 
majoritarian ideology represented by the Sangh brigade^s does 
not believe in the presence of permanent minorities in India. It believes 
in the assimilation of minorities into the fold of Hinduism. The message 
of the Sangh is clear - 'one people, one culture, one nation'. Thus, minorities 
are supposed to surrender the right of adherence to their religion and 
culture./They have to destroy their distinct identity and assimilate 
themselves into what the Sangh brigade deliberately prefer to call as the 
Indian culture and ethos: 
"All those...can have no place in the national life, unless they 
abandon their differences, adopt the religion, culture and language 
of the Nation and completely merge themselves into National Race. 
So long, however, as they maintain their racial, religious and 
cultural differences, they cannot but be only foreigners... the 
strangers have to acknowledge the National religion as the State 
Religion and in every other respect inseparably merge in the 
National community".^ ^ 
It is quite obvious from the foregoing discussion on the rise of the 
majoritarian forces that there cannot be any space for the minorities or 
their special rights in the scheme envisaged by the ultra- right Sangh 
brigade. Under such circumstances as the nation has witnessed the 
formation of governments at the centre and in many states by these 
rightist forces, the problem of the rights of minorities with institutional 
mechanisms to enforce them assumes crucial urgency in contemporary 
India. Neera Chandhoke observes: 
"Cast in the mould of cultural nationalism, majoritarianism calls for 
the erasure of all specific identities and demands the constitution of 
a culttirally homogeneous nation. And this is cause for concern, for 
cultural or organic nationalism as history shows us, is constiucted 
on a ritualized and systematic suspicion of strangers - read 
minority groups upon the privileging of one ethnic, linguistic or 
religious community, and on calls to exterminate 'impurities' in the 
organic nation. In India the project of Hindutva does all this. 
It appeals to the mythic unity of the Hindu people, invokes an 
ahistorical version of a glorious Hindu Past, disparages minority 
identities and demands conformity and homogeneity in order to 
accomplish two tasks. Both tasks have serious implications for the 
future of a plural India and for the rights of minorities" .^ ^ 
Pluralism and Minorities in India 
India is not a country but a civilization. The beauty and the strength 
of this great civilization has been its ability to accommodate diversities. 
This is the reason perhaps that many great religions, rich languages, 
strong philosophical traditions, and intellectual movements owe their 
origin to India. There are 4635 identifiable communities diverse in 
biological traits, dress, language, forms of worship, occupation, food 
habits and kinship patterns in India.^^ These communities derive roots 
from a mixed ancestry that includes the Proto-Austratoid, Paleo-
Mediterranean, Caucasian, Negroid and Mangoloid.^^ The racial 
components of Indians are the Aryan, Greek, Hun, Arab, Turk, African, 
Mongol and European. There are 325 languages and scripts in use 
deriving from various linguistic families- the Indo-Aryan, Tibeto-Burman, 
Dravidian, Austro-Asiatic, Andamenese, Semitic, Indo-lranian, Sino-
Tibetan, Indo-European, apart from thousands of dialects.i^Thus it is 
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established beyond any doubt that plurahsm and unity with diversity 
has been and continues to be the most prominent feature of the Indian 
civiHzation. 
The presence and celebration of diversities may be an appreciable 
feature of a society but it has to be kept in mind that maintaining unity 
in such a society becomes a daunting task. The political system in such 
society is always overburdened by the day-to-day conflicts and disputes 
arising from the interplay of the competing interests of the different 
communities. It has been rightly observed: 
"It is important to note that the accommodation of diversities in a 
plural society is a complex process, inextricably interwoven with 
the value premises and ideological preferences of the process of 
state-society building. The problematic is doubly compounded in 
the context specific situation of India. Firstly, India represents a 
unique civilizational context, derived from different sources and 
experiences. It has its own dynamics of social structure and political 
processes; its own logic of constiuction and development, having 
bearing on the process of accommodation of pluralism; and 
secondly, it has to address the challenges and pull and pressures of 
the colonial construction of exclusive boundaries put into a 
confrontationist mould" .^ ^ 
The social and religious pluralism of the country was preserved 
by prudent rulers in ancient and medieval India. At the same time 
there are several instances of rulers providing patronage to their 
own religion. Sometimes this resulted in persecution of people 
from other religious persuasions. But the recorded history of India 
outlines large-hearted religious tolerance as the basic feature of 
Indian civilization. However, it cannot be denied that 'domination and 
inequalities of power and wealth are perennial facts of human society.^o 
The Indian civilization has also witnessed this crude reality of human 
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society. Thus, it is quite evident from the perusal of history of India that 
those who were in power tried to estabUsh their domination to such 
extent that led to subordination of others.^^ 
The British who are known for unleashing a reign in India under 
which the religious and caste consciousness (already existing in India) 
were deliberately nurtured and promoted, in fact provided space for 
independent and special claim of minorities and other marginalized 
groups. This was effected also because of the political reforms and 
representative government introduced by the British. For the first time 
India was going to witness a system of government in which heads 
were going to be counted for providing representation to the people. 
Thus under a system in which the numbers were important, the 
development of consciousness of groups along religious and caste lines 
was obvious. Also, this consciousness found encouragement as it was 
serving the British colonial interest. By keeping the masses divided they 
could weaken the movement against the colonial exploitation. 
During freedom struggle also the problem of adjustment of 
claims of minorities (especially Muslims - the largest minority) haunted 
the leaders. Under a proposed representative government based on the 
model of western liberal democracy, the minorities were apprehensive 
of their rights. Thus they started demanding some special guarantees 
for the protection of their rights. The main demands included 
separate electorates and weightage,22 reservation of seats in the cabinet 
and legislatures, reservation in public employment and institutional 
arrangement to ensure protection of minority rights.23 It is desirable to 
mention that there was no uniformity in the demands put forward by 
different minorities but the two significant minorities the Muslims and 
the Sikhs were very firm in asking for the special safeguards relating to 
their political representation and economic security besides rights 
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relating to preservation of their identity.24 However, the subsequent 
developments in early 20th century culminating into partition of India 
in August 1947 changed the political scenario with far reaching 
implications for minority rights.^s 
The Constitution-Making in India and the Minority Rights 
When the Constituent Assembly met in December 1946 to frame 
the Constitution of India, the Muslim league was conspicuously absent 
from the Assembly.26 The Muslim League was the main political rival 
of the Indian National Congress. The bone of contention between 
the two was the question of minority rights. The Congress envisaged 
a united secular India with certain special safeguards for minorities 
except separate electorates whereas the League was not ready to 
compromise with separate electorates. The two different rather 
divergent approaches to minority rights consequently led to Muslim 
League's uncompromising demand for Pakistan. Consequently, its 
demand for creation of Pakistan was accepted by the British 
government which led to Partition in August 1947. Thus, the voices of 
minority rights became very week in the Constituent Assembly due to 
changed circumstances after Partition. A perusal of incorporation of 
minority rights in the Constitution of India as it passed through 
different stages in the Assembly reveals that minorities did not get their 
desired rights and safeguards. The provisions of rights of minorities 
were changed at different stages in the Assembly. All these changes 
however tell the story of gradual (in stages) denial of minorities' rights 
by the Constituent Assembly.27 Perhaps this was the reason that led 
Sir Ivor Jennings to conclude: 
"Indeed the most complete disregard of minority claims is one of 
the most remarkable features of Indian federalism. The existence of 
competing claims on religious and ethnic grounds was one of the 
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reasons given for the refusal of Indian independence before 1940. 
By reaction the Congress poUticians, who were above all 
nationalists, tended to minimize the importance of minority 
interests and emotions".^ ^ 
The Constitution of India as finally adopted by the Constituent 
Assembly did not concede any special political right to any religious 
minority except the Anglo-Indian community.29 The other religious 
minorities were denied reservation even in services or educational 
institutions. They were made to compete with the majority on equal 
footing. Indeed, the minorities were not deprived of the rights available 
to others (read majority) in the Constitution. The country was declared 
as Secular^o ensuring neutrality of the state in the matters of religion. 
Equality of opportunity and equal protection of law has been provided 
to all by the Constitution and it has been ensured that State shall not 
discriminate against any citizen on the basis of religion, caste, creed, 
sex, place of birth etc.^ ^ Thus the Constitution does not provide any 
special right to minorities except certain rights relating to their culture, 
language and education.^^ 
The Constitution of India, through various provisions has 
created a space for the uplift of the weaker sections of citizens.33 
The constitutional amendments brought from time to time have 
also made it possible for the State to adopt special measures for 
ameliorating the pathetic conditions of these weaker sections.^^ We find 
in the Constitution the various groups mentioned as Religious and 
Linguistic Minorities, Scheduled Castes, Scheduled Tribes and Backward 
Classes. These groups can legally avail special rights by dint of their 
backwardness and non-dominant position. It is interesting to mention 
here that by Constitutional Order of 1950 and its subsequent judicial 
interpretations, it has been ensured that only a Hindu can enjoy the 
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status of a Scheduled Caste .^ ^ Subsequently, the Order was amended 
and now besides a Hindu, a Buddhist or a Sikh can also be a scheduled 
caste.36 However, if these Scheduled Castes convert to Islam or 
Christianity, they cannot continue to enjoy the attending benefit of a 
scheduled caste. This discriminatory law is in fact in complete disregard 
to the social reality of India: 
"The caste system is indeed an Indian social phenomenon common 
to all religions. Castes are generally identified by their vocations 
and are favored with protective discrimination due to their social 
backwardness. Their essential linkage with three chosen faiths of 
the countiy has, however, turned the so-called Scheduled Castes 
into a religion based class" .^ ^ 
Minority Rights in a Secular State 
Like most of the concepts of social sciences, there is no 
universally accepted definition of secularism. It is a term that is to 
be understood in the context of a particular country, its people, 
culture and history. In the context of India it means equal respect for all 
religions —an idea that derives legitimacy and acceptability from the 
glorious past of Indian civilization in the form of Sarva Dharma 
Samhhava (equality of all religions). 
The secular democratic character of the Constitution has tried to 
maintain a delicate balance between individual and group rights of 
citizens. Thus the state gives freedom to an individual to follow or not 
to follow any religion, and to adopt or not to adopt any culture. At the 
same time, the groups (based on religion, language, culture, etc) have 
been given liberty to work for preservation and promotion of their 
group identity. The minorities in particular have been given special 
rights under Articles 29 and 30 of the Constitution to preserve their 
language and culture through autonomous educational institutions 
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established and administered by them. It means the Constitution has 
recognized education as an important tool of preservation of culture 
and language of minorities. Thus the Constitution has sought to 
envisage a state which is not supposed to bulldoze the different and 
distinct identities of the various communities to achieve homogeneity. 
Any such attempt by the state even in the name of secularism has not 
been successfuL^^ Even the microscopic minorities like Parsis, Bahais 
and Jev^s, therefore, enjoy autonomy in matters like marriage, divorce 
and property etc. The system of maintaining unity and integrity of the 
nation with accommodation of diversities has quite successfully worked 
in India whereas the attempt of building a homogeneous nation has 
failed in our neighbourhood.39 
The Rights of Minorities versus Non-Discrimination 
In a society where the relations between minority and majority is 
significantly marked by historical legacy of conflicts, it is quite a 
difficult task for the state to strike a balance between the special claims 
of minorities and the principle of non-discrimination which ultimately 
favour the majority. It has given birth to a debate on minority rights. 
Some scholars have argued that the rights of minorities are 
naturally protected in a liberal democratic setup under which the 
individuals enjoy autonomy and freedom to choose their own way of 
life (which includes culture, language, religion, etc). As the equality of 
opportunity is guaranteed to all without any discrimination there is 
no need to provide any special right to persons belonging to any 
community or group. In fact, any special favour to any group will be 
against the principle of procedural republic envisaged by the liberal 
democracy .40 
"The procedural republic is considered to be neutral as it is not 
committed to the pursuit of any given purpose.... It gives to each 
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citizen the freedom to live in accordance with his own beliefs and 
norms. Thus seen from the liberal perspective, the procedural 
republic provides space for differences of perspectives, outlook and 
taste. Most of all, it respects and shelters epistemic differences 
among individuals".^^ 
The basic assumption in this regard is that rules and laws in a 
procedural republic are value-free and therefore, ensure neutrality of 
the state in matters of morality and ethical commitments. However, it 
should be kept in mind that laws in any society or state cannot be 
value-free. The laws dealing with lesbianism and homosexuality, 
abortion, marriages and divorce etc reflect the civilizational and societal 
values of the people living in a given territory. Thus in a multicultural 
society, the non-dominant minority may feel quite unconformable with 
the laws framed and implemented by the procedural republic. The 
demand of minorities in such a society for exception against the 
universal application of laws seriously affecting their cultural identity 
cannot be pushed under the carpet. 
"What is perhaps equally important is that in a multi-cultural 
societ}^ laws of the state may embody values which contradict 
practices of some communities while being closer to the practices 
of other communities. Consequently laws may be perceived 
differently by members of different communities; and these laws 
are likely to affect the life of different communities in different 
ways".42 
There are proponents of special rights for the minorities. They 
argue that the non-dominant minorities cannot protect their distinct 
identity in a society dominated by the majority. The domination of the 
majority in the society is bound to be reflected in the policies and 
programmes of the state. Thus, the vulnerability of the minorities is 
increased and therefore some special measures must be adopted for the 
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protection of the interest of minorities. The equality based on the 
principle of non-discrimination even in a secular democratic polity can 
not ensure the protection of interest of minorities without special 
measures. This realization is found in one of the most authentic studies 
conducted under the aegis of the United Nations on the implementation 
of Article 27 of the International Covenant on Civil and Political Rights. 
Thus it has been accepted and asserted in the study that: 
"Respect for the uniqueness and individuality of person with 
different cultural, religious and linguistic backgrounds is closely 
linked to a strict application of the principle of equality and non-
discrimination. It must be emphasized that while the two concepts 
are distinct in the sense that equality and non-discrimination imply 
a formal guarantee of uniform h-eatinent for all individuals, 
whereas protection of minorities implies special measures in favour 
of members of a minority group - the purpose of these measures 
nonetheless is to institute factual equality between the members of 
such groups and other individuals. This shows that prevention of 
discrimination, on the one hand, and the implementation of special 
measures to protect minorities, on the other, is merely two aspects 
of the same problem. That of fully ensuring equal rights to all 
persons".43 
It is a universally accepted proposition now that minorities need 
special care and attention by the society. Thus Narang argues: 
"Common civil rights are not enough and that, without specific 
provisions obligating state not only to abstain from interfering with 
the collective rights of minorities but also to provide active support 
for the enjoyment of such rights, minority groups will always be 
disadvantaged within the wider society. It is pointed out that 
universal individual-human rights even when fully effective do not 
necessarily ensure the full enjoyment of rights by collectivities".'^ 
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Thus the political dispensation in any part of the world must 
adopt some special measures (besides general) for the protection of 
rights of minorities as it is rightly pointed out: 
"In societies and states where equality and non-discrimination is 
guaranteed under law, minorities face discriminatory treatment in 
reality. Even in the absence of any prejudice and hostility from the 
dominant majority, smaller non-dominant groups would face 
neglect and marginalization".^^ 
Conclusion 
The foregoing discussion thus establishes that the apprehension 
of marginalization, assimilation and subordination is the common 
feature of minority behaviour in every society. The minorities therefore 
claim special legal and constitutional safeguards for the protection of 
their culture, language, religion etc which make them distinct 
from the majority. To ensure the effective implementation of the legal 
safeguards, the minorities also assert for the establishment of 
institutional mechanism. India provides its minorities the rights which 
are available to all its citizens without any discrimination on the basis of 
religion, caste, creed, sex, place of birth etc. These are the general rights 
available to all. Besides these, the Constitution also provides certain 
special or specific rights to its various minorities. The creation of the 
central Minorities Commission in 1978 and according it a statutory 
status in 1992-93 is a step towards the institutional arrangement 
for the enforcement of legal and constitutional safeguards to 
minorities. The enjoyment of these safeguards by minorities and 
the performance of institutional arrangements will determine the 
qualitative achievements of Indian democracy. 
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EVOLUTION OF MINORITY SAFEGUARDS 
IN INDIA 
The presence of minorities in almost every part of the globe has 
been established as a permanent and undisputed fact. Minorities of 
one kind or another are found in every political community of the 
world. They not only prefer to live as a distinct group but also try to 
preserve their distinctiveness and resist every attempt at assimilation 
and homogenization. The countries even with fixed boundaries and 
stable composition of the people have seldom been successful in 
homogenising religion, language and culture. Mazzini's idealistic view 
of a culturally homogeneous nation-state exists nowhere in the world.^ 
It has been acknowledged and asserted that minorities based 
on religion, culture, language or race should in no case be persecuted. 
They should be allowed to develop and cherish their peculiar and 
particular characteristic features without any hindrance. But contrary to 
it, we find that those who are in power try to enforce their ideas of 
religion and culture or ideology on those who are in a non-dominant 
position. Persecution of minorities and attempts to assimilate them into 
the culture or ethos of dominant majority has led to many problems. 
The suppression and victimization of minorities have culminated into 
bloody wars in the past. The rise of xenophobic nationalism and 
counter-ethnic nationalism has created serious conflicts in various parts 
of the contemporary world, which reminds us of Jawaharlal Nehru's 
note of caution that there can be no stable equilibrium in any country so 
long as an attempt is made to crush a minority or to force it to conform 
to the ways of the majority.2 
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The minority problem assumes special significance in India as 
every conceivable type of minority can be found here. Minorities based 
on culture, language, race, religion, caste, clan, tribe, ideology etc have 
shown determination to preserve their distinct identity. Any attempt at 
assimilation has brought forth dangerous implications in this highly 
fragmented society. The minority problem deserves special attention in 
India also because the mishandling of this issue^ culminated into the 
bloody partition in August 1947 and brought untold misery to the 
people of this subcontinent. Even today the minority problem is one of 
the most complicated and baffling problems faced by the Indian polity 
and society. 
The question of minority rights and minority problem today 
should be analysed keeping in view the historical circumstances under 
which India witnessed the minority formation. The geo-political 
position and economic prosperity of India had made it a centre of 
attraction for many races and groups in the past which were not 
indigenous. They came either as invaders or traders and got settled here 
and constantly maintained the process of minority formation. Right 
from the invasion of Aryans and subsequent subjugation of Dravidians 
to the arrival of Europeans (British, Dutch, Portuguese, French), India 
had been constantly witnessing changes in demographic composition, 
power-structure and patterns of dominance. The exodus of people from 
outside to India should be understood in the context of domination and 
subjugation. In fact, the minority (in terms of number) coming from 
outside was in a dominant position and the indigenous majority was 
subjugated and non-dominant. Since the ruler and ruled relations 
during those days were maintained on the basis of coercion and 
subjugation and the people in general were considered as subjects, the 
question of rights of minorities did not arise at all. The concept of rights 
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in modern sense of the term itself was not in vogue during those days. 
The subjects did not possess any right and the ruler was not 
accountable to anyone. The rights of minorities came in currency only 
with the emergence of modern democracies. But the arrival of various 
groups and people with different race, culture, language and religion 
etc and their subsequent settlement in this subcontinent significantly 
determined the course of polity and society in this region. Thus tracing 
the history of minority rights in India one can not afford to deliberately 
ignore the above mentioned facts. 
Although India is a multi-religious, multi-cultural, multi-lingual 
and multi-ethnic country yet it is religion which has been the most 
tangible basis of determination of groups and communities. Historically 
also, the basis of determination of majority or minorities in India has 
been the religion and therefore only religious minorities are recognised 
at national level today. The Constitution of India does not define 
minorities at all but it accords recognition to reUgious and linguistic 
minorities both.4 In fact, the aspirations and claims of both the kinds of 
minorities have posed serious threat to unity and integrity of India. 
However, the reorganisation of states on the basis of language^ in 1956, 
minimized the problem of linguistic minorities to a considerable extent 
and now they are recognised generally at state level. The problem of 
religious minorities on the other hand, not only exists even today 
despite a painful Partition of the country in 1947 but it is becoming 
more complicated day by day. Thus it is observed that 
"The problem of religious pluralism has never developed in acute 
form in most of the countries of this region except perhaps in India 
which is a land over flowing with religion and with religious 
spirit."^ 
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Samuel P. Huntington in his misadventure to show the inevitability 
of the clash of civilizations (identified with the world's great religions) 
says that people who share ethnicity and language but differ in religion 
may slaughter each other7 Some events in the recent past of the Indian 
subcontinent like the bloody Partition^ and thousands of communal 
riots in independent India may mislead some to agree with Huntington. 
But the history of living together of various religious communities and 
sharing many things in common by them in India for centuries prove 
him wrong. 
The most remarkable feature of Indian society has been its 
multiplicity and diversity in terms of religion. It has always been the 
major factor in determining and defining identities in India. This is the 
reason perhaps that India is described as 'confederation of minorities 
'as is evident from these lines: 
"India has had religious minorities within her territories for many 
centuries. It is a confederation of minorities where the Hindus, 
BuddMsts, lains, Muslims, Christians, Sikhs and the Parsis have 
been present for ages."^ 
Amartya Sen highlights this feature of the Indian society in these 
words: 
"India has been a multi-religious country for a very long time. 
Aside from the obvious and prominent presence of Muslims in 
India for well over a millennium (Muslim Arab traders started 
settling in what is now Kerala from the eighth century) India has 
had Christians from at least the fourth century (two hundred years 
before the British Isles had any Christian at aU) lews from the time 
of the fall of lerusalem, Parsees from the seventh century and Sikhs 
from the time their religion was born. Also pre-Muslim India was 
not, as it is sometimes claimed, mainly a Hindu country, since 
Buddhism was the dominant religion in India for many hundreds 
28 
of years and Jainism has also had an equally long history and in 
fact a large continuing presence, "i*' 
From a reading of history one finds that religion has played an 
important role in group formation in this country and the impact of it 
in day-to-day life of Indians has been profound. In many cases we 
find that people develop a religious approach to problems which are 
socio-economic, political and cultural in nature. This is the reason that 
Indian history scientifically and logically divided into three periods-
Ancient, Medieval and Modern is also described as Hindu, Muslim and 
Christian periods respectively. The formation of minority and majority 
during all three periods of history presents a very complex picture. 
Minorities in Ancient India 
According to known history the Dravidians are the original 
inhabitants of this country or at least it can be safely said that they are 
the oldest people inhabiting this great land. But in the ancient period 
(around 1500 B.C.) the Aryans invaded and conquered North India. 
With the Aryan conquest the problem of minority-majority relation first 
came into light. The Aryan invaders were numerically inferior but they 
were in a dominant position and a conquered race (Dravidians) was on 
their mercy. Manju Subhash writes: 
"The Aryan attitude towards non-Aryan in India was truly 
imperialistic. The non-Aryans were treated as serfs or Sudras i.e., 
fourth class citizens in the social stiucture.''^ ^ 
However, as it was difficult to run the administration without the 
help of indigenous majority, the Aryans tried to consolidate their power 
and position and integrated the indigenous Dravidians with them. 
But they were conscious of their superior position and wanted to 
perpetuate that status quo~a relation based on ruler and the ruled. 
Thus the conquered Dravidians were not allowed to share political 
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power and they were made to engage themselves in physical labour 
and production activities. Over the years, the Dravidians became the 
indispensable backbone of Aryan economic machinery. The interaction 
between these two groups led to the development of the Hindu religion 
which is a product of Indo-Aryan civilization. 
Hinduism gave birth to Varnashrama (caste system) based on 
inequality.i2 The inequality and the hierarchical order got sanctity and 
justification from the religion itself. In the very beginning the caste 
system was based on occupation nevertheless the people from the 
lower castes were forced to adopt those occupations which were seen 
with contempt. Slowly and gradually the caste system based on 
occupation degenerated to become hereditary. The religion itself started 
discriminating people on the basis of birth and even the inhuman 
practice of untouchability was started. The shadow of a Siidm was 
considered as polluting and impious. Power and knowledge was 
now monopolised by the two upper castes-Brahmins and Kshatriyas. 
Thus the majority-minority problem did not crop up at that time but 
this hierarchical and exploitative caste system with increasing 
Brahminical domination gave birth to protest movements and these 
movements later on took the shape of well-established religions. 
For instance, Buddhism^^ and Jainism^^ were the movements against 
Brahminical domination. Incidentally the founders of these two great 
religious traditions were from Kshatriya clan. However, these two 
religions should not be seen only as protest movements against 
Brahminical domination as these traditions have their independent 
existence which is being continuously maintained for the last many 
centuries. The emergence of these two religions in ancient India has a 
bearing on minority-majority relations and subsequent problems 
thereof. Later on these two persuasions also suffered from their irmer 
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contradictions and many sects developed out of them, which hampered 
their growth and development. Also, the followers of these religions 
faced persecution at the hands of predominantly Hindu rulers and a 
time came that Buddhism could survive and flourish in exile in East 
Asian Countries. Jainism became the victim of assimilation and its 
followers are still struggling to be recognised as an independent 
community different from Hindus.^^ Since Hinduism is more a way of 
life than a religion, and with immense amount of flexibility, it has an 
ability to assimilate and adjust other ways of life in its all encompassing 
fold, the movements directed against this way of life themselves became 
a part and parcel of its ethos. 
Minorities in Medieval India 
The Arabs came to India as traders even before the birth of 
Prophet Mohammad. The Arab coins have been found in Southern 
India which are supposed to be of pre-Islamic age.^ ^ However, it was 
not before 712 A.D that the Arabs led by Muhammad Bin Qasim 
invaded India. They were welcomed by Buddhist minority of Southern 
Sind and ultimately got success against Dahir. The conquest of Sind is a 
very significant event in the history of India as it opened the gate for the 
establishment of the so-called Muslim rule in India which lasted for 
approximately seven centuries. The Muslim conquest at this juncture 
proved good for socially stagnant and decadent Indian society. Swami 
Vivekananda points to this aspect of Muslim invasion when he says: 
"The Mohaimnedan conquest of India came as a salvation to 
downtrodden, to the poor. That is why one fifth of our people have 
become Mohammedans. It was not the sword that did it all.''^ ^ 
The famous dynasties like Ghulam, Tughlaq, Khiljis, Syeds, 
Mughals etc., ruled with grandeur and strength. Most of the rulers of 
these dynasties gave religious freedom to their subjects predominantly 
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non-Muslims. Alauddin Khilji of Delhi Sultanate is reported to tell the 
ulema or clergy of his time to mind their own business and not to 
intervene in the matters, which were political in nature^'' hinting 
thereby towards separation of religion and politics, what we call in 
modern times as secularism. 
Much rabble has been roused against the traditional Islamic tax of 
jizya. Originally it was levied as a compensatory tax upon non-Muslims 
under Muslim rule who did not want to fight their co-religionists e.g. 
the Christians along with their Muslim rulers. Non-Muslims had an 
option of either joining the military service and get exempted from 
payment of jizya or pay jizya and get exempted from military service. 
However, in later periods this tax came to be branded as discriminatory 
by European Orientalists. In medieval India its occurrence was due 
more to the pressures exerted by the orthodox mullas than to any 
definite state policy of humiliating the non-Muslims who by the time of 
Shahjahan came to dominate both the Court and the military service. 
Historians have established that during the reign of Muslim 
rulers, jizya^^ was charged on non-Muslims. This tax was no doubt not 
charged on Muslims which does not mean that it was a discriminatory 
tax. It must be mentioned here that Zakat [welfare tax] was charged on 
Muslims alone. It was not charged on non-Muslims and the amount of 
Zakat was higher than that of ]izya. Despite this, Akbar the great who is 
known for his large-hearted tolerance abolished the practice of jizya on 
the ground that it was discriminatory. Akbar also introduced a civil 
religion and established Ihadat khana (place of worship) and opened the 
same to people of all religions —MusHms, Christian, Zoroastrians, 
Hindus, Jains, even the atheists.^^ 
Thus it becomes clear that the non-Muslims or Hindus enjoyed 
religious freedom during Muslim rule. They were not forced to abandon 
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their religious practices or belief. The constant interaction between the 
Muslims and the non-Muslims developed Su/z^ o and Bhaktfl^ traditions in 
India which further bridged the gap between various communities. 
The Sufi and. Bhakti teachings of love, compassion, sympathy and universal 
brotherhood contributed a lot to religious and social pluralism in India. 
During this period the minority was ruling but the majority community 
could not be called as the non-dominant religious community as 
they also occupied important positions. In fact, the dominant and 
non-dominant religious communities cannot be identified in those days 
as in an authoritarian and hereditary system of monarchy which 
centralized and monopolised power, the persecution and suppression 
depended on the relations of groups or communities with the ruler. For 
example the Afghans faced the wrath of Mughal rulers as faced by 
many Rajput chieftains. 
"The most conspicuous feature of life in medieval India is that 
there were no communal riots and outbursts. Muslims even fought 
against Muslims under the leadership of Hindu Rajas and 
Chieftains. The Hindus on the other hand fought for the glory of 
the Mughal crown. In short, there was no communal and racial 
feeling, to a great extent, accounted for the absence of religious 
minority problems in those days."22 
With the decline of Mughal Empire in 18* century, the Muslim 
rule in India came to an end. But the indelible impression left by 
them became ever lasting. MusUms retained the basic principles and 
identity of their religions and culture but their long associations and 
interactions with rest of the population influenced them in many ways. 
They became Indianized in their customs, rituals and ceremonies. 
The most remarkable change can be noticed in their language. Their 
interaction with the local populace developed a beautiful language 
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which is called as Urdu, or Hindwi or Hindustani. They also enriched 
Indian civilization. They built beautiful monuments like Taj Mahal, 
Qutub Minar, Red Fort, Charminar, Gol Gumbad etc. Poets like Meer, 
Ghalib, Zauq, Iqbal, Faiz became the pride of this civilization. Thus a 
composite Indian culture was developed. 
"The two different but forceful currents — Islam and Hinduism gave 
birth to a synthetic society and culture which may be termed Indian or 
Hindustani."23 
After the decline of Mughal Empire, the British East India 
Company took over as the political master of India. But it would be 
wrong to assume that Christianity came to India with the arrival of 
Europeans on Indian soil in 16th and 17th centuries. In fact Christianity 
came to India immediately after Jesus.^ 4 The discovery of Roman Coins 
in Malabar of the Roman emperors Eupaus, Caligula, Claudius and 
Nero who ruled in first century A.D. establishes the fact that there were 
trade relations between the South India and Romans at around the time 
of Jesus. St. Thomas is believed to have come to India (Kerala) in 52 
A.D. There exist churches even today which are supposed to be of 1500 
years old. Thus Christianity can be regarded as one of the ancient 
religions practiced in some parts of India. Also it demolishes the myth 
of perceived coercion and inducement by the Christian missionaries to 
convert the native Indians to Christianity, under the patronage of 
European colonialist powers.. 
The discovery of sea route to India (Cape of Good Hope) in 1498 
by Vasco da Gama opened the door of this country for European 
colonialists. Soon therefore, the Portuguese set up trading posts along 
the Indian Coasts from Bombay (now Mumbai) to Tuticorin. In 1600 
A.D. the Dutch followed the Portuguese. After the Dutch, the French 
and British came to India. Christianity spread in other parts of India 
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with the arrival of these coloniaUsts. However, it cannot be assumed 
that the colonialists came to India to propagate Christianity. Their aim 
was the economic exploitation of India but as they gained political 
control over the country, the Christian missionaries found space and 
encouragement for their missionary activities. In fact, the good services 
rendered by the Christian missionaries and the social evils in Indian 
society like untouchability, forced widowhood, sati etc. attracted the 
victims especially Dalits to embrace Christianity which was giving the 
teaching of equality and universal brotherhood. There is less substance 
in the propaganda of the rightist Hindu organisations that Hindus 
were and are being lured or forced to convert by the missionaries. 
The valuable contributions made by the Christian community in nation-
building should not be ignored. They have done commendable job in 
the field of education and social services. They are maintaining best 
schools, colleges and hospitals and the door of these denominations are 
open to all the people of this country .^ ^ 
The Parsis, the smallest minority in India came to this country in 
as back as seventh century A.D.^s They came to India from Persia to 
escape the persecution by the Muslim Arab conquerors. They were 
welcomed by the local population and got settled in this country with 
ease. Since then they too have given valuable contribution to our nation 
in the field of economy and social services. By dint of hard labour and 
their merit, the Parsis have established themselves as one of the 
most prosperous communities of India. Thus, despite their small and 
stagnant rather declining population, 27 they have made their presence 
felt in this country. 
The Sikhs, another minority community is believed to be born in 
India in 16th century. Many historians believe that Sikhism is the 
product of Politico-religious persecution of the Mughal rulers of India. 
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There are many theologians who see Sikhism as a product of Indian 
multi-religious synthesis. The devotional leaders like Kabir, Baba Farid 
and Shaikh Moinuddin Chishti of Ajmer inspired Guru Nanak the 
founder of the Sikh Panth. Adi Granth compiled by the fifth Guru Arjun 
is the sacred book handed over directly to the followers of Sikhism by 
its founder and succeeding apostles of the religion. It includes hymns of 
Hindu and Muslim saints also.^ ^ Thus the holy book of the Sikhs 
represent the classic example of composite culture of India. 
Besides these religious communities, there are Jains, Bahai's and 
others also. But they are not officially recognised as religious minorities 
at national level. Thus they hardly influence the socio-political system 
of this country. However, the fact that microscopic minorities like 
Bahai's enjoy full religious freedom highlights the culture of tolerance 
inherent in great Indian civilization. 
It becomes clear from the above discussion on origin and 
development of various religious communities in India that this is home 
to all the major religions of the world. Many religions were born here 
and many came from outside and found a friendly and favourable 
conditions for their growth. Thus besides Hinduism, Jainism, Buddhism 
and Sikhism all the Abrahamic/Semitic religions (Judaism, Christianity 
and Islam) have their followers in India. The Zoroastrians and Bahai's 
have their places of religious worship and in spite of being in a 
numerically inferior position; they never faced any persecution by 
the major communities. In fact, India from time immemorial has been a 
very hospitable country. The tolerance and hospitality inherent in the 
culture of India has attracted the people from the different and 
divergent religious persuasions. Thus various religious communities 
came, developed and even ruled over this country. The communities that 
came from outside got settled and mixed into the Indian population. 
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The most conspicuous feature of the various religious communities 
coming to India has been their Indianisation. Thus when we study India 
and its people we find that the country is a confederation of various 
minorities. Even the Hindus, the majority community at the national 
level is in fact an amalgam of various minorities based on castes. 
Religious Minorities under British Rule 
The disintegration of the Mughal Empire, the decline of 
central authority and mutual feuds and struggles among native rulers 
provided an opportunity to European colonizers to establish and 
strengthen their position in India. In the beginning they came as traders, 
started taking interest in local matters afterwards, gave support to 
various warring factions or rulers and gradually penetrated deep into 
the political and military affairs of the rulers and finally established 
their own colonial rule. The coloniaHst powers fought on Indian soil for 
the possession and control over India as a colony and finally the 
British colonizers were successful. The French, Dutch and Portuguese 
were considerably marginalized and ultimately British supremacy was 
established on Indian soil. A handful of Englishmen governed the 
country but not without deliberately creating caste, class and communal 
consciousness. However, it will be wrong to assume that the British 
were responsible for dividing the Indian society for it has been a 
fragmented society from the beginning. Hindu society was based on 
Varna (caste) system29 and the Sudras who were at the lowest rung were 
leading a life, which was no better than animals. They were considered 
as untouchables and worst kinds of atrocities were committed against 
them. The Muslims too under the influence of Hinduism had divided 
themselves into Ashraf and Ajlaf and they had developed caste system 
like that of Hindus.^o As the religious sentiments were very strong 
among all the communities of India, it was not possible for a handful of 
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British to rule this country without encouraging segregation and 
division of Indian society. They divided Indian society because it was 
ready to be divided. However, it cannot be denied that it was they who 
developed the terms "majority and minority" in India. Iqbal Ansari 
writes: 
"With the arrival of the British the religious, caste, linguistic and 
regional ethnic tribal entities that had existed in India for millennia 
started getting a new attention and configuration. What the British 
scholars, administrators and census reporters did was to study this 
vertically, horizontally and diagonally divided heterogeneous 
Indian human scene. They did not create the divisions, but record 
it. They must have done it with mixed motives of adequately 
understanding the Indian society in order to properly govern it, for 
which the divisions and the conflicts came in handy which on 
occasions they exploited for promoting their imperial interests. 
To read the history of the British period actively in terms of 
Machiavellian divide and rule policy is to falsify and distort a 
complex empirical reality and equally complex process of socio-
political change."^1 
In fact, under the repressive and exploitative rule of the 
East India Company the question of minority and majority did not 
arise. The East India Company was ruling over the country by playing 
one ruler against another. In this sense the East India Company 
followed the policy of divide and rule. However the revolt of 1857 
which witnessed the exemplary unity of Hindus and Muslims 
convinced the colonial masters that unless this unity was broken they 
would not be able to maintain their rule over India. In 1858, when the 
British Crown started ruling through its representatives and many 
reforms were brought about then the question of minority and majority 
came into light. There were many Indian leaders and intellechials of 
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that time who shared the view that India is not one nation rather many 
nations constituted India. Interestingly, Sir Syed Ahmad Khan, who 
was a member of the Imperial Legislative Council (1878-1882), 
emphasized the social and political diversities of India while speaking 
on the occasion of introduction of the local-self government bill in the 
Council. He argued that in the states and districts, there are various 
groups with divergent interests and status and therefore all the 
members of Municipalities and District Councils should not be elected. 
The Government should do something to give representation to those 
who are numerically or otherwise inferior to others.32 
The British Government also encouraged the consciousness of 
distinctiveness found among the Muslims, Hindus and various other 
groups in India. They did not create this consciousness but encouraged 
it, which was already in existence. Thus it is wrong to squarely blame 
British for inventing something, new in this direction. In fact, they 
should be given credit for developing a sense of national unity in India. 
They for reasons of political stability and convenience set in motion 
centralizing and secularizing forces which developed this new sense of 
national unity in suppression of the old parochial local or communal 
loyalties.33 
As far as the development of the minority consciousness, during 
British rule is concerned it was also due to political rights given by 
them. This consciousness was the necessary fall out of the gradual but 
guarded democratization of India. In fact, the recognition of minorities 
and their rights is a perennial feature of democracy and it is simply not 
possible v^ithout democracy.34 As the individuals in a democracy 
interact as group and try to influence the decision-making process, the 
mobilization of people along religious, caste, ethnic lines are inevitable. 
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Thus we see that with every step towards responsible government 
the consciousness of various groups increased and these groups tried to 
assert politically in whatever space was provided to them by the colonial 
masters. However, it is alleged that the shift from minority consciousness 
to ininority communalism was the result of malicious policy of divide and 
rule followed by the British Government. It has been observed that: 
"Knowing well that division always weaken a nation and render it 
easier to hold in subjection, the British sowed the seeds of hatred, 
fear and distrust in the hearts of the people of India. A major 
method used by the British to keep Indians apart was religious 
differences."35 
But it remains to be investigated and analysed whether the 
British Government recognised the religious differences or created 
them. Thus if the British Government accorded recognition to Dalits, 
Tribals, Muslims and other religious minorities as separate and distinct 
groups it may not be termed as something very negative and repulsive. 
Iqbal A. Ansari writes: 
"It goes to the credit of enlightened sections of British Policy 
framers that they recognized the need of affirmative action for 
deprived and depressed castes much before considering religious 
communal quota. The Act of 1935 reversed seats not only for 
religious communities but also for Depressed classes Backward 
Areas, Tribes and women."^^ 
Since Muslims, Dalits, Tribals were backward due to historical 
circumstances and were marginalized, there was a need to recognise 
and distinguish them from those who were in an advantageous 
position. 
The British took advantage of the conspicuous religious divisions 
of the Indians largely into Hindus and Muslims to maintain their 
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imperialistic rule in India. In the beginning they supported Hindus 
against the dominant Muslim ruling class. Since the British were very 
less in number, they found it difficult to rule without the help of native 
Indians. They found that Muslims were very hostile towards them. 
So, they tried to win over the Hindus. The Revolt of 1857 which was 
finally led by a Muslim ruler Bahadur Shah Zafar who was installed as 
the emperor of India, made British more suspicious and hostile to the 
Muslims. The Muslim ulema (religious scholars) had issued fativa 
(religious decree) of jihad (holy war) against the British and their active 
participation in the revolt had convinced British Government that 
Muslims were to be taught a lesson. Thus the post 1857 period was very 
tough on the Muslims. They were publicly executed. Delhi which was 
the main centre of revolt was evacuated from the Muslims. The Muslim 
Zamindars and landlords were reduced to the status of beggars. 
Their lands and properties were confiscated. Graham writes: 
"During and long after the Mutiny, the Mohammedans were under 
a cloud. To them were attributed all the norms and calamities of 
that terrible time." '^' 
The suppression by the British further alienated the Muslims 
from the British Government. They were not ready to accept anything 
which was British or foreign in nature be it modem education or science 
and technology. On the other hand, Hindus embraced and welcomed 
modern education introduced by the British Government and then 
seized the opportunities and professional reward. 
Under these circumstances, W.W. Hunter and Sir Syed Ahmad 
Khan tried to change the hostile British policy towards Muslims. Hunter 
highlighted the awesome and deplorable conditions of Muslims in his 
book Our Indian Musalmans. Sir Syed through his writings and speeches 
convinced the British that Muslims were not inherently the enemies of 
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the British.38 Soon afterwards, the British also realized that in their own 
interest they should follow their traditional policy of balancing of forces 
and counterpoise of the natives by the natives. Moreover, the obvious 
threat of political struggle and agitation by the westernized Hindus 
who were exposed to the ideas of freedom and democracy compelled 
the British Government to review the policy towards the Muslims. Thus 
to counteract this challenge the British Government in India began to 
cultivate the feeling of minority and majority which in the beginning 
was minority and majority consciousness but later became the extreme 
form of communalism. 
Rise and Growth of Communalism in India 
Bipin Chandra cautions that communalism is basically an 
ideology with which the Indians have lived so long that it appears 
to be a simple, easily understood notion. But this is not true as it is a 
very complex phenomenon which is to be understood in its proper 
historical perspective.^^ Thus any simplistic approach to study this 
complex phenomenon may lead us to wrong conclusion. While 
discussing communalism in India one finds that the concept itself gets 
communalised and is often discussed in biased manner. At the outset of 
any discussion the leaders of our freedom struggle are exonerated by 
saying that the problem of communalism in India was deliberately 
created and strengthened by the British Government. 
Secondly, it is argued that the Muslim minority alone fell prey to 
British malicious design of divide and rule and thus Muslim 
communalism came first. It is implied in this conceptualisation that 
majority communalism is a reaction to minority communalism. 
Thirdly, the assertion of different religious minorities for the 
preservation of their distinct identity which includes language, culture, 
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religious practices and management of their denominations is also 
branded as a communalism. 
The rise and growth of communalism in India should not be 
understood in isolation from the historical circumstances it has passed 
through. In this connection, the nature of British colonialism and 
challenges it faced in India should be first of all kept in mind. A united 
and strong population was obviously not in the best interest of British 
colonialism, thus division and fragmentation must have been their aim. 
Also the social and religious reform movements^o of the 19* century 
deserve our special consideration and attention. The nature of these 
movements itself showed the deep rooted communal division of Indian 
society. Raja Ram Mohan Roy, Swami Dayananda Sarswati, Sir Syed 
Ahmad Khan, Qasim Nanotvi, they all tried to reform the society or the 
community they belonged. They neither tried nor were acceptable to the 
people from both the communities as far as their reformist zeal 
was concerned. In fact they did not do anything for all the Indians. 
The reform movements amongst Hindus as well as amongst Muslim 
had already established that both the communities had their own 
distinct and peculiar problems. However, there were many common 
problems also which could have been solved with common efforts of 
both the maijor communities of India. But this was never done or even 
attempted at. Thus a socially and culturally divided society could not 
place political homogeneity. The leaders of the nationalist movement 
including Gandhi also could not devise means and methods, which 
could appeal to all the segments of the Indian society .^ i The use of 
religious symbols drawn from Hinduism also led to alienation 
and subsequent communalization of other religious minorities. 
The British government took advantage of the situation and deliberately 
encouraged political division. Consequently the communalism came 
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first and the nationalism later in India. These historical facts and 
developments influenced and guided the course of Indian freedom 
struggle which has a bearing not only on minority rights but majority-
minority relations today. 
Legislative Development of Minority Rights during British Rule 
The Simla Deputation 
The Simla Deputation, headed by Sir Aga Khan, waited upon 
Lord Minto, the Viceroy, in October 1906, with an address for 
safeguarding the Muslim interests in the coming constitutional reforms. 
The Government promised to consider the minority demands 
sympathetically. Subsequently, the Muslim leaders formed the All-India 
Muslim League in December 1906 to strive for the protection of 
minority rights while cultivating good relations with the government 
and other communities of India. Hitherto the Muslims had followed the 
advice of Sir Syed Ahmad and kept away from active politics but now a 
political platform of their own became necessary to take part in the new 
political setup and the new political process, as ushered in by the 
Morley-Minto Reforms of 1909. The most important demands presented 
in the 1906 address to the government were (i) introduction of separate 
electorates for the Muslims to ensure their representation in legislative 
bodies, and (ii) reservation of jobs for Muslims in government services 
in proportion to their numbers in the population. 
Morley-Minto Reforms 1909 
The Indian Councils Act, 1909, also known as Morley-Minto 
Reforms, is a landmark in Indian constitutional history. In fact, the 
Morley-Minto Reforms were the fruit of the efforts of the moderates in 
the Indian National Congress for the introduction of responsible 
government in India. Although the British government dithered on the 
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question of introducing full-fledged responsible self-government it 
nevertheless brought into full play its policy of increasing association of 
the Indians in the political and administrative process. A by-product of 
these constitutional reforms was the acceptance of separate electorates 
for the Muslims (and the pro-British landlord class) along with reserved 
quota and weightage, as the means for safeguarding Muslim minority 
interests in the new political setup. 
The Imperial Legislative Council consisted of 68 members 
(36 were to be officials and 32 non-officials). Of the 32 non-officials, 
5 were to be nominated. Of the total 27 elected non-officials 8 seats were 
reserved for the Muslims under the separate electorates. Thus, only the 
Muslims were allowed to vote here for the Muslim candidates. 
Also 6 seats were .reserved for the British capitalists, 2 for the land lords 
and 13 seats came under general electorate.^^ It is interesting to mention 
that besides separate electorates the income qualification for Muslim 
voters was kept lower than that for Hindus. 
In this way the Indian Councils Act of 1909 accorded a special 
status to the Muslim minority in British India. By ensuring their 
representation through separate electorates the British Government had 
recognised them as a separate and distinct religious community which 
was quite conscious of its distinctiveness and also wanted to preserve 
the same. Subsequently, the Government extended separate electorates 
to such other communities as the Sikhs, the Depressed Classes and 
other minority groups. 
The Government of India Act 1919 
The Act, also known as the Montague-Chelmsford Reforms, 
further expanded and consolidated the system of communal and class 
electorates. A bicameral central legislature was introduced by this Act. 
The Lower House or Central Legislative Assembly consisted of 144 
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members (41 nominated and 103 elected, 52 General, 30 Muslims, 
2 Sikhs, 20 Special). The Upper House or the Council of States had 
60 members (26 nominated and 34 elected 20 General, 10 Muslims, 
3 Europeans and 1 Sikh).43 
The Congress-League Pact, 1916 
We should not miss here a very important development as the 
Muslim League and the Congress came together in 1916 and presented 
common demands to the Government as a follow-up to their mutual 
pact signed to launch a joint struggle to bring about self-government in 
India. The League had agreed to work with Congress and the Congress 
had accepted the separate electorate for the Muslims as their legitimate 
political safeguard. The importance of the Lucknow Pact is that, the 
Indian National Congress for the first time accepted the principle of 
separate electorates for the Muslims, which was tantamount to giving 
recognition to Muslims as separate political community and accepting 
the Muslim League as the sole representative of the Muslims. 
If the Lucknow Pact is known for the coming together of the 
Indian National Congress and the All-India Muslim League, the 
Khilafat Movement^^ (1919-22) is acknowledged as the high watermark 
of Hindu-Muslim unity. Because of the tactfulness of Mahatma 
Gandhi the Khilafat Movement had now gathered the Indian National 
Congress, the All-India Muslim League, the Khilafat Committee and the 
Jamiatul-Ulama-i-Hind on a single platform against British imperialism. 
The movement brought many Muslim leaders into the mainstream of 
Indian nationalist politics. Interestingly, a big chunk of Muslim 
theologians of the Deoband School aligned themselves with the 
Congress and the leaders like Maulana Hussain Ahmad Madni^s and 
Maulana Abul Kalam Azad,46 remained with the Congress all through 
their life. 
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The Nehru Report 1928 
Responding to the constant demand for reform by the leaders 
and parties of the freedom struggle the British Government agreed to 
give a chance to the leaders to frame a constitution which could be 
acceptable to all the significant parties. The Indian leaders met at 
all-party conference, which appointed a committee presided over by 
Pandit Motilal Nehru to frame a constitution. The outcome of the 
exercise of the committee was Nehru Report, which laid down the 
principles for framing a constitution for India. The Nehru Committee 
Report recommended not only a list of guaranteed fundamental rights 
but also it laid great emphasis on the safeguards for minorities, which 
included the right to freedom of conscience and free profession and 
practice of religion, elementary education for the members of 
minorities, reservation of seats for Muslims where they were in 
minority and for non-Muslims in NWFP.^ ^ The Report did not satisfy 
the aspirations of the Muslim League as the committee rejected the 
separate electorates for the Muslims. However, at a meeting of the 
Muslim League convened to consider the Report, amendments to the 
Report were proposed and forwarded to the Nehru Committee. 
The amendments provided for separate electorates for the Muslims, for 
weightage in the legislatures in excess of the Muslim population and 
demanded for residuary powers being conferred on the Provinces and 
not on the central Government.^s It is interesting to note that the 
Congress had accepted the Muslim League's demand of separate 
electorates at Lucknow in 1916 which was reflected in jointly agreed 
Lucknow Pact. But just after a decade the Congress rejected the separate 
electorates for Muslims. Nehru Report suggested that if communal 
protection was necessary for any group in India it was not for the two 
major com.munities— the Hindus and the Muslims. It might have been 
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necessary for the small communities which together form not more 
than 10% of the total populations^ Thus at an All Party Conference at 
which the Report and the Muslim League's Amendments were 
considered, the League's proposals and Amendments were rejected. 
The rejection of the proposals of the League was the event which 
shaped the course of future politics in India. Thus Nehru Report 
proved to be an unsuccessful endeavour made by Indians to frame a 
constitution which could be acceptable to all. 
Jinnah's Fourteen Points 
As the Nehru Report did not satisfy the aspirations of the Muslim 
League, Jinnah rejected the report and moved a resolution containing 
his famous Fourteen Points at the meeting of the All India Muslim 
League on 28 March 1929. While rejecting the Nehru Report and putting 
forward his Fourteen Points Jinnah warned unless his proposals were 
given effect to, no scheme for the future constitution would be 
acceptable to the Muslim League. The main principles of Jinnah's 
Fourteen Points included one third representation of Muslims in 
Central Legislature, Central and Provincial Cabinets; representation of 
communal groups by means of separate electorates, maintenance of 
Muslim majority in Punjab, Bengal and North-West Frontier Province.^o 
Thus we find that the deadlock continued between the Congress 
and the League on issues relating to rights and safeguards for 
Muslims. The most contentious issue was what should be the basis 
and means of representation in various legislatures and governing 
bodies. The Muslim League was not ready to give up the means of 
separate electorates for Muslims whereas the Congress was unwilling to 
compromise on the principle of joint electorates for all. The Muslim 
League was claiming to be the sole representative of the Muslim cause 
and the Congress was projecting itself as an organisation which was 
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taking care of the interest of all communities irrespective of caste, 
religion or creed. Thus Congress gave assurance to Minorities in its 
Lahore Session of 1929 in the following words: 
"In view of the lapse of the Nehru Report it is necessary to declare 
the policy of the Congress regarding communal questions. The 
Congress believes that in an independent India communal 
questions can only be solved on strictly national lines. But as the 
Sikhs in particular, and the Muslims and the other minorities in 
general had expressed dissatisfaction over the solution of 
communal questions proposed in the Nehru Report, the Congress 
assures the Sikhs, the Muslims and other minorities, that no 
solution thereof in any future constitution will be acceptable to the 
Congress that does not give fuU satisfaction to the parties 
concerned".5^ 
To appreciate the policy of Congress regarding minorities, its 
Resolution on Fundamental Rights as amended by the All-India 
Congress Committee 6-8 August 1931 can be cited here. In this 
resolution the Congress provided guarantee to the rights of minorities 
for any future arrangement. The guarantee included the protection of 
culture, language and script of the minorities and of the different 
linguistic areas, equality before the law irrespective of religion, caste, 
creed or sex, no disability attached to 'any citizen by reason of his or her 
religion, caste, creed or sex, in regard to public employment, office of 
power or honour, and in the exercise of any trade or calling, neutrality 
of state in regard to all religions and universal adult suffrage.52 
Despite all these assurances made by the Congress the various 
minority groups were actively engaged in lobbying for the protection of 
their rights. In this regard 'provisions for a settlement of the communal 
problem, put forward jointly by Muslims, Depressed classes, Indian 
Christians, Anglo-Indians and Europeans for consideration by the 
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Minorities Committee of the Second Session of the Indian Round 
Table Conference 1931 is very significant. In fact, various significant 
minority groups except Sikhs jointly submitted their demands in the 
form of Memorandum. Interestingly, all these groups agreed upon and 
emphasized their representation through separate electorates. They also 
called for Statutory Departments under the central and provincial 
governments to protect minority communities and to promote their 
welfare. Besides adequate safeguards for the protection of religion, 
culture and personal law, and the promotion of education, language, 
charitable institutions of the minority communities and for their due 
share in grants-in-aid given by the state and by the self governing 
bodies, these groups also wanted inclusion of adequate number of 
Muslims and other minorities in the cabinets of the centre and 
provincial governments.53 
Thus we find that various smaller minorities were also trying to 
assert and persuade the parties concerned to adequately protect the 
rights of minorities. However, it cannot be denied that the issue of 
minority rights and safeguards was mainly contested between the two 
major comn:iunities of India- Hindu and Muslims represented mainly 
by the Congress and the Muslim League. 
The Communal Award 1932 
The Communal Award is generally seen as another expression of 
sinister British policy of divide and rule. The Muslims, Sikhs and 
Christians had already been recognised as minorities. Depressed 
Classes under the leadership of Dr. B.R. Ambedkar were demanding 
preferential treatment as minority. Thus the Communal Award 
declared the Depressed Classes also to be minority and entitled them to 
separate electorates. The inclusion of Depressed Classes in the list of 
minorities was vehemently opposed by the Indian National Congress. 
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Mahatma Gandhi got upset on this issue. He strongly opposed the 
separate electorates for the Depressed Classes through his speeches 
and writings. Instead he demanded that the Depressed Classes be 
elected through universal franchise while expressing no objection 
to the demand for a longer number of reserved seats for them. 
He unequivocally declared that the move was harmful to both 
Hinduism and to the Depressed Classes. He even went on indefinite 
fast on September 20, 1932 to press for his demand. The Charisma of 
Gandhi worked and consequently Dr. B.R. Ambedkar on behalf of the 
Depressed Classes reluctantly signed Poona Pact and abandoned the 
demand for the separate electorates for the community. However, the 
seats reserved for them were increased from 71 to 147 in provincial 
legislatures and 18 percent of the total seats in the central legislature. 
This was not a bad bargain anyway .^ ^ The British Government 
reluctantly accepted the Poona Pact as an amendment to the Communal 
Award. 
The Government of India Act 1935 
The Government of India Act 1935 was another milestone in 
the direction of responsible government in British India. The Act 
continued the provision of separate electorates for all recognised 
religious minorities. However, in regard to Depressed Classes the 
electoral provisions were governed by the Communal Award of the 
British Government as modified by the Poona Pact. Thus the Act did 
not extend separate electorates to Depressed Classes but gave them 
separate recognition and at the same time kept them with Hindus in the 
general constituency with reservation of seats for them. 
Election to the Provincial legislatures under the Government of 
India Act 1935 was held in 1937. The elections exposed the popularity 
of Muslim League as it got only 4.8 percent of the total Muslim 
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votes and won 109 out of the 482 seats allotted to Muslims under 
separate electorates, but Congress's refusal to incorporate Muslim 
League members in the Government of U.P. despite tacit electoral 
understanding between the two, revived the Muslim League. Brecher 
declared this move as Himalayan blunder committed by the Congress.55 
Maulana Azad wrote about the event in these words: 
"If the UP league's offer of cooperation had been accepted the 
Muslim League Party would for all practical purposes have merged 
with Congress. Jawaharlal's action gave the Muslim League in the 
UP a new lease of life".^ ^ 
The August Offer 1940 
The Second World War and the British Government declaring 
India a belligerent state in September 1939 added a new dimension to 
freedom struggle. The Congress protested against the move and 
mounted pressure for assurance from the government about the future 
of India after the War. In 1940, the Viceroy, Lord Linlithgow came 
with the declaration that giving India the "Dominion status of the 
Westminster variety as soon as possible after the war" was the set goal 
of British policy in India. 
The Muslim League after studying the situation passed its 
famous Lahore Resolutions^ on 22-24 March 1940 which eventually 
became the basis of Pakistan. The resolution called for territorial 
readjustment in such a way that the areas in which the Muslims are 
numerically in a majority as in the North-Western and Eastern Zones of 
India should be grouped to constitute "Independent states" in which the 
constituent units shall be autonomous and sovereign. The Resolution 
also resolved to provide effective and mandatory safeguards for 
minorities in these units for the protection of their religious, cultural, 
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economic, political, administrative and other rights and the same set of 
rights for the Muslims in the regions where they were in minority. 
Meanwhile, the British Government came out with a new 
declaration of policy called the August Offer. Besides many assurances 
the Government reaffirmed its faith towards the fulfilment of its 
obligation to minority rights. The Government also assured no future 
constitution would be adopted by the British Government without the 
approval of the Muslim League and other principal elements in India's 
national life. The Congress rejected the offer and the League welcomed 
that part of the offer which gave assurance of its involvement, consent 
and approval for future constitution. 
The Cripps Mission 1942 
To allay the growing discontent over the British Policy of war, a 
Mission headed by Stafford Cripps was sent to India in March 1942. 
The Mission came with constitutional proposals to seek Indian's support 
for the war. The main proposals of the Mission included dominion status 
for India with freedom to secede from the commonwealth, after the war a 
constituent assembly would be convened to frame a new constitution. 
Members of this assembly would be partly elected by the provincial 
assemblies 1±irough proportional representation and partly nominated by 
the Princes. 
The Mission also made it clear that the British Government would 
accept the new constitution subject to two conditions: 
(i) any province not willing to join the Union could have a separate 
constitution and form a separate Union, and 
(ii) the new constitution-making body and the British Government 
would negotiate a treaty to effect the transfer of power and to 
safeguard racial and religious minorities. 
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The Cripps Mission could satisfy none of the major actors of 
national movement. The Muslim League asserted that the proposal 
denied to the Muslims the right to self-determination and the creation 
of Pakistan. The Hindu Maha Sabha criticised the basis of the right to 
secede. The Sikhs objected that the Partition would take away Punjab 
and the Depressed Classes argued that the proposed partition would 
leave them at the mercy of the Hindus. 
The Cripps Mission failed and Mahatma Gandhi started the 
famous Quit-India Movement on 8 August 1942 and demanded 
immediate end to colonial rule in India. He gave clarion call to masses 
'do or die'. 
The Muslim League observed the Pakistan Day on March 23,1943 
and stressed on Pakistan proposal. 
Thus we see that the minority problem was pulling the cart in 
opposite direction. The national energy was not channelised properly to 
fight against the yoke of slavery. The two major communities of 
India- Hindus and Muslims were divided on the issue of rights and 
safeguards to minorities. The smaller minorities like the Sikhs, 
Christians and others were in a very difficult situation. Under these 
circumstances, the British Government was also not in a position to 
satisfy the aspiration of all parties. 
Rajagopalachari Formula 
British Government suppressed the Quit-India Movement with 
iron hand, which left around ten thousand people killed. Meanwhile on 
2 July 1943 Lord Wavell was sent as the Viceroy of India. He tried to 
resolve political deadlock and even made efforts 'to transfer Power to a 
United India under a constitution which would be joint both to the 
Hindus and to the Muslims'.58 Appreciating Lord Wavell's endeavours 
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for a joint settlement of Hindu-Muslim problem in India noted jurist 
H.M. Seervai argues: 
"Had he been supported by the British Government in his efforts to 
find a just solution, it is more than arguable that the Partition of 
India might have been averted, or at any rate, it would have been 
carried out without the holocaust which followed Partition."59 
With the purpose of achieving a solution to Hindu-Muslim 
problem C. Rajagopalachari, the veteran Congress leader came up with 
a formula for Congress-League cooperation. The main points of the 
formula were: 
(i) League to cooperate with Congress in forming a provisional 
government at centre. 
(ii) After the end of the war, the entire population of Muslim 
majority areas in the North-West and North-East India to decide 
by a Plebiscite, whether or not to form a separate sovereign 
state.60 
Gandhi supported the formula but Jinnah objected to it as he 
wanted Congress to accept the two- nation theory. He wanted only the 
Muslims of North-West and North-East to vote in the Plebiscite. He was 
also critical of the idea of a common centre. 
The Sapru Committee Report 1945 
The Sapru Committee Report was another attempt to bring about 
Hindu-Muslim unity and end the deadlock between Congress and the 
league. The Committee consisted of persons of eminence and integrity. 
They were also unconnected with the Congress or with the League. 
The Committee came up with the idea of parity. It rejected the 
Partition formula and suggested that in the constitution- making 
body the representation of Hindus (other than depressed classes) 
and Muslims should be equal and there should bes:s^5cy^^eHveen 
Hindus and the Muslims in the central legislature on the condition 
that the elections were to be through joint and not separate 
electorate. Interestingly, Sapru Committee also recommended for the 
establishment at the centre and in each of the provinces an Independent 
Minority Commission.^i H.M. Seervai observed: 
"The Sapru Committee's recommendations and Sapru's own views 
emphasize the fact that the fears of the Muslim community about its 
future in a free and united India were genuine, and it was necessary to 
enact effective constitutional, provisions which would quiet, those 
fears if the unity of India was to be preserved" .^ ^ 
The Sapru Committee also failed in achieving desired objective. 
The rejection of separate electorates for Muslims and creation of 
Pakistan was not acceptable to League and many Hindu leaders were 
not ready to digest the recommendation of parity. Thus efforts made 
with good intention by the concerned citizens failed and Partition 
looked inevitable. 
The Wavell Plan 1945 
As the political deadlock and confusion prevailed, the Governor 
General, Lord Wavell convened a conference at Simla on 25 July 
1945. The purpose of the Conference was to reconstruct the Governor 
General's Executive Council pending the preparation of a new 
constitution. The Wavell Plan tried to solve political deadlock by 
providing for a balanced representation of the main communities 
including equal proportions of Muslims and Hindus (other than 
Depressed Classes). However, the plan failed as the Muslim League and 
the Congress both objected the Plan. The Muslim League wanted to be 
recognised as the sole representative of Indian Muslims, thus, it was 
firmly opposed to the inclusion of any non-Leaguer Muslim in the 
Viceroy's list and insisted that the Muslim should nominate all the five 
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Muslim members of the Council. Neither Congress nor Viceroy agreed 
to this stand of the League. The Congress objected to the plan as it was 
against the Principles and objectives of the Indian National Congress. 
Keeping in view the opposite stands taken by the two main 
contenders of Indian politics the Congress and the Leagues, Lord 
Wavell announced a breakdown of talks and assumed responsibility for 
the failure of the talk. 
The Elections of 1945-1946 
The failure of the Simla Conference added to political deadlock. 
Meanwhile the victory of the Labour Party in the Parliamentary 
elections in England, and the surrender of Japan and the eventual end 
of the World War II had recharged the political atmosphere in India. 
The political parties in India demanded elections for the central and 
provincial legislatures as the War had come to an end and time was ripe 
for conducting elections.^s Lord Wavell responded positively to the 
demand and the elections were held in winter of 1945-46. 
The Elections were contested on the basis of separate electorates. 
The Congress contested elections on the issue of Indian unity and the 
Muslim League on the demand of Pakistan and the right of the League 
solely to represent Muslims. Thus the elections were in a sense, 
referendum for Pakistan or unity of India. The Congress secured 91.3% 
of the votes cast in non-Muslim constituencies and the Muslim League 
86.6% of the total votes cast in Muslim constituencies. The Congress 
captured 57 out of 102 seats in the central assembly and it got majority 
in most provinces except in Bengal, Sindh and Punjab. Interestingly the 
Congress got majority, in North West Frontier Province and Assam, 
which were being claimed, for Pakistan. The Muslim League captured 
30 reserved seats in the central assembly and it got clear-cut majority 
only in Bengal and Sindh. In Punjab, the Muslim League was the single 
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largest party but it could not form government there. A Coalition 
Government consisting of Akali Sikhs and Unionist Hindus and 
Muslims minus Muslim League was formed under Malik Khizar Hayat 
of the Unionist Party.^^ 
The Cabinet Mission Plan 1946 
As the agreement between the Congress and Muslim League or 
any political settlement seemed impossible, the Attlee Government sent 
a special mission of Cabinet Ministers to India to seek in association 
with the Viceroy the ways and means for an agreed negotiated 
settlement and peaceful transfer of power to India. It is worth 
mentioning here that during debates on the issue the British Prime 
Minister Attlee declared in House of Commons: 
"We are very mindful of the right of minorities and minorities 
should be able to live free from fear. On the other hand, we cannot 
allow a minority to place a veto on the advance of the majority."^^ 
After prolonged discussions with all groups the Cabinet Mission 
observed in its statement of 16 May 1946: 
"Since we are greatly impressed by the very genuine and acute 
anxiety of the Muslims lest, they should find themselves subjected 
to a perpetual Hindu-majority rule. This feeling has become so 
strong and widespread amongst the Muslims that mere paper 
safeguards cannot allay it. If there is to be internal peace in India it 
must be secured by measures which will assure to the Muslims a 
control in all matters vital to their culture, religion and economic or 
other interests" .^ ^ 
The prolonged discussions with the Indian leaders did not yield 
any result as the Congress and the League were not ready for any 
workable solution. Thus the Cabinet Mission decided to put forward its 
own plan to enable parties to secure a peaceful transfer of power. 
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The Cabinet Mission Plan besides other things proposed that 
immediate arrangement would be made by which Indians could decide 
the future constitution of India and formation of Interim Government 
till the new constitution came into force. An important point worth 
mentioning here is that the Cabinet Mission rejected the demand of 
the Muslim League for a separate sovereign state of Pakistan as 
impracticable and thus tried to give Indians a "United India." Thus 
if the tragic Partition took place the Indians themselves are to be blamed 
at that point of time and not the divide and rule policy of British 
Government. 
The Plan was not accepted by the important political actors- the 
Congress and the Muslim League. Both the Parties objected to the Plan 
on different points. The objection of the Congress to the Plan was 
mainly its provisions of compulsory groupings whereas the League was 
perturbed by the rejection of its demand for a sovereign state of 
Pakistan. Nevertheless, both the Parties (Muslim league and the 
Congress) in the end accepted the long-term plan proposed by the 
Cabinet Mission. Thus in July 1946, elections were held in provincial 
assemblies for the all important Constituent Assembly in accordance 
with the Cabinet Mission Plan. This Constituent Assembly was going to 
be entrusted with the power to frame the future constitution of India. 
Elections results to the Constituent Assembly were to the delight of the 
Congress as it secured 205 seats including all the General seats except 9 
and the League captured 73 out of 78 Muslims seats, Sikhs got 4 seats 
and decided to go with the Congress. Thus in the Assembly of 296 
members the Congress enjoyed the brutal majority of 209. The League 
had lost the battle, as it was completely marginalised thanks to the 
polarisation in the Assembly. JawaharLal Nehru stated on July 1946, 
'we are not bound by a single thing except that we have decided to go 
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into the Constituent Assembly.^^ In response to Nehru's statement 
Jinnah withdrew the acceptance of the long-term plan and gave call for 
"Direct Action" from August 16 for the realisation of the dream of 
Pakistan. The Direct Action led to large-scale comnaunal riots. 
Meanwhile, Jawaharlal Nehru, as the President of the Congress was 
invited to form the Interim Government. The Muslim League did not 
join the Interim Government in the beginning but later it was 
persuaded by the Viceroy to join. The participation of League in the 
Interim Government made it unworkable. The Muslim League decided 
to boycott the Constituent Assembly. 
When the Constituent Assembly was debating and discussing the 
proposed constitution for free India, the Muslim League was absent 
from the House. But by remaining aloof from the Constituent 
Assembly, the Muslim League was carefully creating a situation in 
which the partition of the country looked inevitable. Meanwhile, on 
February 10, 1947 the British Prime Minister Clement Attlee issued a 
statement and fixed June 30, 1948 as a deadline for transfer of power 
to Indians. The statement implicitly contained the plan of creation 
of Pakistan. Lord Mountbatten was appointed as the new Viceroy 
who declared that India would be freed on August 15, 1947. The 
Mountbatten Plan for transfer of power also, included that if the parties 
did not agree on United India, then the country would be divided into 
two dominions and two Constituent Assemblies would be created. 
Also a Boundary Commission was to be set up for drawing a line of 
demarcation between the two dominions. The Mount Batten Plan, after 
ratification by the British Parliament on July 18,1947 came to be known 
as Indian Independence Act 1947. The Act created two dominions India 
and Pakistan in August 1947. The inevitable but ill conceived plan of 
partition led to one of the worst massacres in the history of mankind. 
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Conclusion 
Thus we find that the present day minorities and the so-called 
majority in India are the product of a long historical process that started 
long ago in ancient times. The origin and development of the 
Hinduism, Buddhism, Jainism and Sikhism in India and arrival of 
other religious communities from outside continuously maintained the 
process of minority formation. The constant interaction between the 
followers of diverse persuasions led to large scale religious conversion 
into Islam and Christianity and as a result a composite Indian culture 
was developed. The minority-majority relations never became a serious 
problem in ancient and medieval times. But with the introduction of 
representative government by the British rulers, it assumed the status of 
a major problem of Indian society. 
We also observed that the minority problem coupled with 
communalism led to a sharp division of Indian society. It was already 
divided horizontally and vertically even before the arrival of British. 
But as there was kingship and landlordism, these divisions did not 
affect the polity and state during those days. With'the usurpation of 
power by the British Parliament, the process of massification of politics 
was started. The reforms introduced by the British Government, 
recognised various groups in India on the basis of their religion and 
caste. It was useful for the continuation of the British rule in India that 
the various groups remained divided and assert accordingly. Perhaps 
this was the reason that the mighty British Empire did not try to 
bulldoze the parochial, loyalties but encouraged and promoted them. 
Hence, the minority consciousness naturally developed under the 
circumstances, got patronage from the Government. However it soon 
degenerated into communalism. We find that communalism proved 
fatal for Indian nationalism during British rule. It was responsible for 
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political deadlock which delayed freedom to India and when the 
country became independent, it was at the cost of a bloody and painful 
Partition of the country. It was the result of the failure of the major 
political actors of the nationalist movement to find an acceptable 
solution to the majority-minority problem in a united and undivided 
India. The Partition was accepted with the hope that it would solve 
the communal problem in India. But the post-independence events 
have proved beyond doubt that partition is not always a viable 
and lasting solution to ethnic or communal problem. It is by the 
recognition of pluralism and allaying the genuine apprehensions 
of the minorities through the institutionalisation of their rights with 
effective institutional arrangements that the people belonging to diverse 
persuasions can live together.^^ 
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Chapter III 
MINORITY SAFEGUARDS UNDER 
THE INDIAN CONSTITUTION 
Chapter III 
MINORITY SAFEGUARDS UNDER THE INDIAN 
CONSTITUTION 
The task of drafting a Constitution with the aim of promoting 
common good and also satisfying the aspirations and allaying the 
apprehensions of minorities in a communally charged environment 
was indeed a difficult assignment at the time of Independence that 
accompanied partition of the country along communal lines. However, 
the framers of the Constitution demonstrated perspicacity and vision in 
preparing a document that meets both the ends of achieving national 
unity while respecting diversities. The most striking features of the 
Constitution in this respect are the secularism along with democratic 
egalitarianism and fundamental rights with special and additional 
safeguards for weaker sections of society like Scheduled Castes, 
Scheduled Tribes, the Other Backward Classes and minorities. As India 
is a conglomeration of minorities, the Constitution has taken special 
care of them. 
The starting point of discussion on incorporation of minority rights 
in the Indiaii Constitution was the Objectives Resolution^ moved by 
Pandit Jawaharlal Nehru in the Constituent Assembly2 on 13 December 
1946. The Resolution guaranteed to all the people of India Justice— social, 
economic and political; equality of status, opportunity, and before the 
law; freedom of thought, expression, belief, faith, worship, vocation, 
association cmd action subject to law and public morality. It also 
promised adequate safeguards for minorities, backward and tribal 
areas, and depressed and other backward classes.^ In this way, the 
Objectives Resolution which broadly outlined the basic framework 
and philosophy of the Constitution gave assurances to apprehensive 
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minorities that their interests would be safeguarded by the 
Constitution. Thereafter/ the Constituent Assembly created an Advisory 
Committee on Fundamental Rights and Minorities etc. under the 
Chairmanship of Sardar Vallabh Bhai Patel. This Committee appointed 
a Sub-Committee on Minorities with H.C. Mookherjee as its Chairman. 
This Sub-Committee on Minorities began its work with a questionnaire 
prepared and distributed by K.M. Munshi. The questionnaire included 
questions on political and economic safeguards for the minorities and 
creation of a body or appointment of officer for looking after the affairs 
of minorities in the light of constitutional guarantees given to them.^ 
The deliberations on rights of minorities passed through three stages: 
• First Steige: Rejection of separate electorates and adoption of joint 
electorates with reservation of seats for the minorities and 
Scheduled Castes in legislative bodies and pubUc services. 
• Second Stage: Rejection of joint electorates with reservation of 
seats for minorities in legislative bodies and general agreement on 
reservation of minorities and Scheduled Castes in Public Services. 
• Third Stage: Denial of reservations to the minorities while 
reaffirming reservations for the Scheduled Castes and Scheduled 
Tribes in Public employment and legislative bodies and recognition 
of the religious, educational cultural and linguistic rights of 
minorities. 
Thus, v^e find that the Constituent Assembly in the beginning 
started discussion on minority rights with a very positive and generous 
approach. The members of the Assembly were deliberating upon 
providing special rights to minorities to ensure their meaningful 
political representation, social and economic security besides agreeing 
on preserving their religious, cultural and educational rights. However, 
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ultimately no special rights except cultural and educational rights 
were conceded to minorities whereas the reservations for the 
Scheduled Castes and Scheduled Tribes in legislative bodies and 
public employment were kept intact. Perhaps the Constitution finally 
adopted by the Constituent Assembly on 26 November 1949 took into 
consideratior\ the heterogeneous character of the people and resolved to 
establish a new social order based on secularism and to recognize 
cultural and linguistic differences within the framework of political and 
economic unity of the nation.^ Nevertheless, it cannot be contested that 
denial of reservations to the minorities in public employment and 
central and provincial legislature was nonetheless a devastating blow 
to their socio-economic and political interests. 
A survey of rights of minorities as enshrined in the Constitution 
reveals that the minorities derive their rights from four sources: 
1. The ideals and values unequivocally declared in the Preamble of 
the Constitution. 
2. Fundamental Rights as enshrined in part III. 
3. Directive Principles of State Policy as enshrined in Part IV, and 
4. Other provisions of the Constitution. 
These sources are elaborated below: 
1. The Prccimble of the Constitution 
The Preamble to the Constitution begins as WE, THE PEOPLE OF 
INDIA, having solemnly resolved to constitute India into a 
SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC^ and 
to secure to all its citizens: 
JUSTICE, social, economic and political; 
LIBERTY of thought, expression, belief, faith and worship; 
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EQUALITY of status and of opportunity; and to promote among 
them all 
FRATERNITY assuring the dignity of the individual and the 
unity and integrity of the Nation. 
The Preamble has declared India a Secular Democratic Republic. 
It means that the Indian Republic shall neither encourage nor 
discourage any religion. Instead, the State will observe neutrality as far 
as the religions are concerned. The development of secularism in India 
is not attributed to the Church - State conflict as in the case of Europe. 
It has its own root, dynamics and challenges in India. Thus keeping in 
view the challenge of building a Secular State in a highly religious 
society, the framers of the Constitution envisaged secularism as 
promotion of religious pluralism based on tolerance and mutual 
respect. Neera Chandhok observes: 
"It is not surprising that secularism in the Indian polity as a 
response to our conditions and mode of thought came to be 
conceptualized as Sarva Dharma Sambhava or equality of all 
religions".7 
Describing the feature of Secularism in the context of India, 
Nehru stated: 
"We call our State a secular one. The word secular perhaps is 
not a very happy one. And yet, for want of better, we have 
used it. What exactly does it mean? It does not obviously 
mean a state where religion as such is discouraged. It means 
freedom of religion and conscience, including freedom for 
those who may have no religion".^ 
Thus, legally speaking, the concept of secular democracy in 
India is understood as all religions in this country have the same 
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constitutional and legal status, and all persons and communities enjoy 
absolutely the same individual and collective rights.^ 
Secularism: Basic Feature of the Constitution 
Secular democracy in true sense of the term must protect the 
minorities from the tyranny of the majority. Any attempt by a group or 
a political party to achieve homogeneity on the basis of 'one people, one 
culture, one nation'^o is not consistent with the principle of secular 
democracy and it goes against the very spirit of our Constitution. It is 
also important to note that secularism has been declared as the 'basic 
feature'ii of the Constitution which cannot be amended. Moreover, 
the nation cannot be declared as theocracy based on any religion 
whatsoever. In this way, the claims by some political parties to declare 
India a 'Hindu Rashtra'^2 ^re nothing more than political gimmick to 
capture power as such claims cannot stand the test of constitutional 
propriety. Tahir Mahmood argues: 
"The ideals of democracy and secularism cannot be misused 
to forge the hegemony of any particular faith or monopoly of 
any particular community, in the Nation's affairs. The 
Minorities are equal partners here with the Majority in the 
process of Nation- building" .i3 
The F'reamble also makes it clear that all citizens of India shall 
be secured social, economic and political justice, liberty of thought, 
expression, belief, faith and worship, equality of status and of 
opportunity. The expression "all its citizens" emphasizes the principle of 
non-discrimination. Thus, these expressions in the Preamble give a sense 
of satisfaction to minorities and assure them of democratic egalitarianism 
and equal rights. Consequently the slogan like 'defranchising 
(disfranchising) of nunorities'^^ ^nd subjugating them politically also 
stands as nothing more than a dreaded but shallow propaganda for 
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political gains. Such attempts by any political party even with brutal 
majority in the Parliament shall be violative of the very heart and soul 
of the Constitution. The Supreme Court of India has already declared 
that the objectives specified in the Preamble contain the basic structure 
of the Constitution and hence cannot be amended.^^ 
In this way, the Preamble provides a protective shell to the 
rights of minorities in India. The Preamble also assumes importance in 
the light of various judgments delivered by the Supreme Court 
declaring that the Preamble may be pressed into service to interpret the 
provisions of the Fundamental Rights and Directive Principles.^^ 
2. Rights of Minorities enshrined in Part III 
Part III of the Constitution, which contains Fundamental Rights, 
gives valuable guarantees to all citizens of India as well as minorities. 
These legally justiciable Fundamental Rights can be broadly classified 
into two categories in this context: 
(A) Fundamental Rights available to all, including minorities, and 
(B) Specific Fundamental Rights relating to protection of interest of 
minorities. 
(A) Fundamental Rights 
Following are the general Fundamental Rights available to all 
with their bearing on the rights of minorities: 
Right to Equality 
The various provisions of the Constitution relating to the right to 
equality ensure non-discrimination and equality of treatment by the 
State. The Constitution specifically guarantees equality before the law 
and equal protection of the laws to every person within the territory of 
India.i7 It has been also ensured that the State shall not discriminate 
against any citizen on grounds only of religion caste, sex and place of 
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birth.1^ No citizen can be denied the access to places nneant for public 
use.i9 However, the Constitution has permitted the State for making 
special provisions for the advancement of socially and educationally 
backward classes of citizens including the Scheduled Castes and the 
Scheduled Tribes^o or for their admission to educational institutions 
other than the minorities educational institutions administered under 
Article 30 (Iji.^ i It is also obligatory on the State that it shall provide 
equality of opportunity to all citizens in public employments and shall 
not discriminate against any citizen on grounds only of religion, caste, 
sex, place of birth etc.22 However, the State has been permitted to take 
special care of "any backward class of citizens" if it is not represented 
adequately in the services and offices of the state.23 It is important to 
mention here that the above provisions will not affect the operation of 
any law, which provides that the incumbent of an office in connection 
with the affairs of any religious or denominational institution thereof 
shall be a person professing a particular religion or belonging to a 
particular denomination.^^ 
The economic and educational backwardness of the Muslim 
minority has been highlighted by the Gopal Singh Committee Report^ and 
the Sachar Committee Report?^ If the Government shows, poUtical will to 
reserve seats for the Muslims in public employment and educational 
institutions it will not be against the spirit of the Constitution. 
The 150 million Muslims in India are the most backward among all 
minorities. Their economic and educational backwardness have been 
documented in the Sachar Committee Report. According to the Report, 
the literacy rate of the Muslims is 59.1%, which is far below the national 
average (65.1%). Only 17% Muslims above the age of 17 years have 
completed matriculation as compared to 26% for other commimities. 
In the premier colleges in the country, only one out of 25 Under- Graduate 
students (4%)) and one out of 50 Post-Graduate students (2%) was a 
Muslim. Enrolment data for the years 2004-05 and 2005-06 show that the 
Muslims were only 1.3% of the total number of students in all the 
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IIM courses. In case of IITs out of 27,161 students enrolled in all 
courses only 894 (3.3%) were Muslims. In the public employment, 
the percentage of Muslims was found very low. There were only 3% 
Muslims in Indian Administrative Services (IAS), 1.8 % in the Indian 
Foreign Services (IFS), and 4% in Indian Police Services (IPS). Their 
representation was 6.5% in Education, 7.5%) Home, 4.4% Health 
and 6.5% Transport Departments respectively. Their percentage in 
Security Agencies was 4% and in Indian Railways 4.5%. 
The scheme of reservation for Muslims in the States of Kerala, 
Kamataka, /mdhra Pradesh and Tamil Nadu is a pointer to the fact that 
such a scheme is in consonance with the constitutional spirit. Recently 
the National Commission on Religious and Linguistic Minorities headed 
by Justice Ranganath Mishra has recommended 15%) reservation for 
Minorities.^ 
The claim of minorities for reservation based on the backwardness 
is not unconstitutional is also evident from the Constituent Assembly 
debates on Fundamental Rights and pre-natal history of Article 16 (4) 
of our present Constitution.29 The Chairman of the Committee on 
Fundamental Rights, Minorities etc. Sardar Patel himself supported the 
inclusion of word "classes" in place of "minorities" on the ground that 
"Minorities is included in the classes". He argued that it is simple English 
that classes include minorities.^o K.M. Mimshi also argued that classes 
include minorities. The father of the Indian Constitution Dr. Ambedkar 
was also of the view that classes include minorities.^'' 
The Supreme Court has taken into consideration the speeches of 
honourable members of the Constituent Assembly, while pronouncing 
judgments on the reservation provided to backward classes.32 However, 
on many occasions the reservation of minorities on the basis of their 
backwardness has not found sympathetic consideration from the 
judiciary.33 Thus the implicit or vague language used in our 
Constitution has given scope to judiciary to interpret the term "class" or 
"classes" in either ways i.e. inclusive or otherwise of minorities. 
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Right to Freedoms 
The Constitution has provided certairi^9sjti-ve=^¥ights to all 
citizens in order to promote the ideal of liberty as expressed in the 
Preamble. The popularly known six freedoms include freedom of 
speech and expression, freedom of assembly, freedom of association, 
freedom of movement, freedom of residence and settlement, freedom of 
profession, occupation, trade or business.^^ These freedoms are very 
important for realizing the goal of liberty and democracy but they are 
subject to reasonable restrictions. In fact, without these reasonable 
restrictions, the above-mentioned freedoms will become a license. 
Thus, a number of exception clauses have been attached with these 
freedoms. 
The right of freedom of speech and expressions^ is a hallmark of a 
vibrant democratic society. The freedom of expression means the freedom 
to express not only one's own views but also the views of others. The 
democracy cannot be imagined without this freedom, but this freedom 
is not unlimited and is subject to restrictions relating to defamation, 
contempt of court, decency or morality, security of the Sate, friendly 
relations with Foreign States, incitement of offence, public order, 
maintenance of sovereignty of India.36 Thus, in the name of freedom of 
speech and expression no one can be allowed to adversely affect the 
interest of society and the country. However, it cannot be denied that 
the goveritments have been guided by the political motive while 
putting restrictions on the individuals or organizations involved in hate 
campaign, caste and communal propaganda leading to serious law and 
order problem. It was more evident during the Ramjanam Bhoomi 
movements^ when L. K. Advani was allowed to lead a Rath Yatra to 
Ayodhya and arousing communal passion throughout the country 
culminating into the demolition of the Babri Masjid on December 6, 
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1992. The Liberhan Commission Report^s \^QC, indicted L. K. Advani and 
many other leaders of the BJP, RSS, VHP, Bajrang Dal and Shiv Sena for 
inciting people through speeches and writings leading to demolition of 
the mosque. Ironically, these leaders were not stopped from spewing 
venom against the Muslim minority and calling them traitors and 
invaders during their movement for the construction of Ram Temple. 
There are several other instances of misuse of the freedom of expression 
leading to serious law and order problem. For example, during the 
Aligarh riots 1990, a local Hindi daily Amur Ujala published a highly 
provocative and totally false report that in the Medical College of 
Aligarh Muslim University, 50 Hindu patients were killed by the 
Muslim doctors.39 The report was baseless as was proved by the 
investigations of the then District Magistrate of Aligarh, the Indian 
Council of Medical Research, New Delhi, the Press Council of India and 
the National Commission for Minorities. The role of the Gujarati dailies 
Sandesh and Gujarat Samachar was highly provocative for years before 
the Godhra incident. These newspapers along with some others played 
a vital role in communal build-up in Gujarat leading to the communal 
slaughter of Muslims in the wake of the alleged burning of the 
karsevaks returning from Ayodhya by the Sabarmati Express.^o 
The freedom to form union or association^! is also subject to 
reasonable restrictions imposed by the State in the interests of public 
order or morality or the sovereignty or integrity of India. Thus, after 
the demolition of Babri Masjid on December 6, 1992, the organisations 
like the RSS, VHP, Bajrang Dal, Islamic Sewak Sangh and Jamat-e-
Islami-e-Hind were declared unlawful and were banned for preaching 
communalism. Similarly, the Students Islamic Movement of India 
(SIMI) was also banned for its alleged involvement in the anti-national 
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activities. However, the ban on RSS, Bajrang Dal and VHP was lifted 
despite their blatantly communal activities. 
Again, every citizen has the freedom to practise any profession or 
to carry on any occupation, trade or business42 but this freedom is also 
subject to reasonable restrictions imposed by the State. Thus, the cow 
slaughter has been banned as it is held sacred by Hindus in India. 
The Supreme Court of India has upheld the decision of putting a ban on 
the cow slaughter and regarded the same as a reasonable restriction.43 
Similarly, the ban on slaughter of bulls below 16 years of age has been 
held as a reasonable restriction as it is necessary for the promotion of 
agriculture and animal husbandry .^ ^ 
Freedom of Religion 
The right to freedom of religion as guaranteed by the 
Constitution of India is an important pillar of secularism. It includes the 
right to profess, practise and the right to propagate one's religion-^s 
However, the exercise of this right is subject to restrictions by the State. 
The implications of these rights are manifold. Firstly, it guarantees 
freedom of conscience, which means right to follow or not to follow any 
religion. Secondly, the right to profess religion implies the right of a 
person to profess his own religion or his right to adopt or to convert to 
any other religion of his choice. Thirdly, the religious practices of the 
communities are not to be interfered with unless causing problem for 
the public order and morality. It means reasonable restrictions can be 
imposed on the religious practices. Fourthly, the people are free not 
only to profess and practise religion but they can also propagate 
religion. The right to propagate one's religion as asserted by some 
Christian leaders also include the right to convert others. The issue of 
religious conversion however, becomes a sensitive issue as most of the 
conversions are from the Hindusim to other religions (especially 
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Christianity and Is]am).46 This issue generated so much heat that 
several states in India came up with anti-conversion laws to 
discourage conversion.'*'' What is unfortunate that the Supreme Court in 
Stainislaus v. state ofMadhya Pradesh"^^ gave a very narrow interpretation 
to the expression "propagate" as it held that right to propagate ones 
religion does not include the right to convert others. The decision of the 
court goes against the spirit of the freedom of conscience granted by 
Article 25 (1) which is evident from its drafting history and the debates 
in the Constituent Assembly.^^ 
On the question of religious practices of the various communities 
in India the State imposed restriction on the sacrifice of cow on the 
occasion of Idul-Adha by the Muslims and the Supreme Court found it 
a reasonable restriction. Thus, a religious practice permitted and 
encouraged by the Islam has been declared unlawful by the Court as it 
may lead to disruption of peace, so The ban on the use of loudspeaker 
during prayers has been also declared as a reasonable restriction by the 
court as no religion prescribes that prayers shall be performed by 
disturbing the peace of others.^i 
The Constitution also provides every religious denomination or 
any section thereof the right to manage religious affairs and accordingly 
establish and maintain institutions for religious and charitable 
purposes, to own and acquire movable and immovable property and to 
administer such property in accordance with law.52 The exercise of 
this right is also subject to public order morality and health and a 
State-made law can regulate the administration of property of religious 
endowment. However, such a law cannot take away the right of 
administration altogether.53 
The constitutional guarantee of freedom as to payment of taxes 
for promotion of any particular religion54 also promotes secularism. 
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It is essential guarantee of neutrality of the State in the matters of 
religion. Thus, neither the State nor any body or individual can 
compel any person to pay taxes for the promotion of any religion 
whatsoever. Besides the above, freedom has been granted from 
attending religious instructions or religious worship in any educational 
institution recognised by the State or receiving aid out of State funds .^ s 
At the same time no religious instructions can be provided in any 
educational institution wholly maintained out of State funds.56 
These rights are extremely important for the minorities in 
particular as they save minorities from frequent assimilative agendas of 
the rightist and fundamentalist forces. Thus, any attempt on the part of 
any political dispensation for forcing or coercing any member of the 
minority to attend religious congregation or to sing Saraswati Vandna^'' 
or any other religious song or prayer in State-run schools/colleges shall 
deemed to be in violation of the right mentioned in Article 28 of 
the Constitution. It is worth mentioning here that even a minority 
institution receiving aid out of State funds cannot compel any person 
(even from its own community) to attend religious worship or to take 
part in any religious instruction against his/her will.ss 
(B) Specific Fundamental Rights 
The guarantee of certain cultural and educational rights provided 
under Articles 29 and 30 of the Constitution have special significance 
for minorities. In fact, these are supposed to be the only special rights 
conceded to minorities by the Constituent Assembly of India. However, 
the rights provided to minorities under Articles 29 and 30 have been 
proven not only inadequate but contradictory too. The study of the 
drafting history of these Articles clearly reveals that the intention of 
the framers of the Constitution was to provide special guarantee to 
minorities for the protection and promotion of their cultural and 
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educational interests. But the amendments made at the Sub-Committee 
stage and then at the stage of consideration by the Drafting Committee 
on 1st November 1947, rendered these guarantees very weak and 
shaky.59 The original proposals of the Advisory Committee in the 
Constituent Assembly recommended the following: 
1. Minorities in every unit shall be protected in respect of their 
language, script and culture and no laws or regulations may be 
enacted that may operate oppressively or prejudicially in this 
respect. 
2. No minority, whether based on religion, community or language 
shall be discriminated against in regard to admission into state 
educational institutions, nor shall any religious instruction be 
compulsorily imposed on them. 
3. (a) All minorities, whether based on religion, community or 
language, shall be free in any unit to establish and administer 
educational institutions of their choice. 
(b) The State shall not, while providing state aid to schools 
discriminate against schools under the management of minorities 
whether based on religion, community or language.^o 
The Drafting Committee further modified the cultural and 
educational rights of minorities. Thus with modifications of fundamental 
nature these rights as appeared in Article 23 of the Draft Constitution 
read as following: 
1. Any section of the citizens residing in the territory of India or any 
part thereof having distinct language, script and culture of its 
own shall have the right to conserve the same. 
2. No minority whether based on religion, community or language, 
shall be discriminated against in regard to the admission of any 
person belonging to such minority into any educational 
institution maintained by the state. 
3. (a) All minorities, whether based on religion, community or 
language, shall have the right to establish and administer 
educational institutions of their choice. 
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(b) The State shall not, in granting aid to educational 
institutions, discriminate against any educational institution on 
the ground that it is under the management of a minority, 
whether based on religion, community or language. ^^  
After passing through many stages in the Constituent Assembly, 
these provisions relating to rights of minorities finally assumed the 
following shape under the title Cultural and Educational Rights: 
Article 29: Protection of interests of minorities 
1. Any section of the citizens residing in the territory of India or any 
part thereof having a distinct language, script or culture of its 
own shall have the right to conserve the same. 
2. No citizen shall be denied admission into any educational 
institution maintained by the State or receiving aid out of State 
funds on grounds only of religion, race, caste, language or any of 
them. 
Article 30: Right of minorities to establish and administer 
educational institutions -
(1) All minorities whether based on religion or language, shall have 
the right to establish and administer educational institutions of 
their choice. 
(1-A) In making any law providing for the compulsory acquisition of 
any property of an educational institution established and 
administered by a minority, referred to in clause (1), the State 
shall ensure that the amount fixed by or determined under such 
law for the acquisition of such property is such as would not 
restrict or abrogate the right guaranteed under that clause.^^ 
(2) The State shall not in granting aid to educational institutions, 
discriminate against any educational institution on the ground 
that it is under the management of a minority, whether based on 
religion or language. 
Thus, we find that many changes of substantial nature were made 
by the Constituent Assembly in the original proposals of the Advisory 
Committee. The substitution of the word 'Minorities' by 'any section 
of the citizens' in Article 29 (1) and of 'Minority' by 'citizen' in Article 
29 (2) led to far reaching implications. Hence, the object of protecting 
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minorities from discrimination in regard to admission into educational 
institutions run by the state has been lost and Article 29 (2) has become 
more a right of majority to get admission in the educational institutions 
run by the minorities. The framers of the Constitution wanted to protect 
minorities through Article 29 (2) but in reality it has acted as a restraint 
upon the content of the right under Article 30 (1) and it has severely 
damaged the content of Article 30 (1).63 
The judicial interpretation of the provisions of Articles 29 and 30 
dealt in the chapter on judiciary and minority rights will prove this 
argument beyond doubt. One fails to understand why the judiciary in 
some cases has disapproved distribution of seats on communal ground 
even though the community in question has been backward.64 While the 
clause (4) of Article 15 is interpreted in the form of an exception to 
Article 15(1) as well as Article 29(2) there is no justification in denying 
reservation to minorities. Furthermore, Article 15 (5) of the Constitution 
has quite unequivocally declared that state can make special provision 
for the advancement of any "Socially and educationally backward 
classes of citizens" for their admission to educational institutions 
including private educational institutions (aided or unaided by the 
state) with the lone exception of minority educational institutions. So, 
any policy or order in consonance with Article 15 (4) and (5) can not be 
invalidated on the ground that it violates Article 29 (2). Contrarily, in 
case of minorities the judiciary in general has discouraged every 
attempt of the executive to give preferential treatment to any reUgious 
minority leading thereby to denial of benefit of affirmative action to 
minorities. 
The Scope of Articles 29 and 30 
While ascertaining the scope of Articles 29 and 30 in relation to 
minorities, we should give attention to the subject heading given to 
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these Articlefj "cultural and educational rights" and their subsequent 
Article-wise headings "Protection of interests of minorities" and "Right 
of minorities to establish and administer educational institutions" 
respectively. These marginal headings and the drafting history of these 
Articles make it clear that the intent of the Constitution-makers was to 
protect cultural and educational rights of minorities. The spirit of the 
debate in the Constituent Assembly also points to the fact that the object 
of these Articles was to safeguard the culture and language of 
minorities through education. But under the shadow of the partition, 
these Articles were redrafted in such a manner and they have been 
interpreted by the judiciary in ways that these provisions lost their 
original purpose and object. 
"A close scrutiny of the text of two clauses of Article 29, 
however reveals that replacing 'minority' by 'any section of 
the citizens', in Article 29 (1) was legitimate and valid, as the 
change explicitly brought into the ambit of Article 29 (1) 
groups worthy of inheritance of this right to conserve their 
distinct language, script or culture even they may not be 
technically minorities in an all-India context. But, by changing 
'minority' to 'citizen' in Article 29 (2), an ambiguity was built 
into the clause. Judicial perception of the change has gone 
contrary to the definite and explicit explanation offered by 
Sardar Patel, Chairman of the Committee, that it was "a. 
simple non-discriminating clause against the minorities in the 
matter of admissions." This metamorphosis of Article 29 (2) 
has tended to pollute the neighbouring Article 30 (1), sapping 
it of its vitality" .65 
In fact, the confusion about the true scope of Articles 29 and 30 
and their interrelationship has been created due to the apparent conflict 
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between Articles 29 (2) and 30 (1). The Constituent Assembly paid no 
attention to this dichotomy either because the Assembly deliberately 
intended to take away indirectly what it intended to concede to 
minorities directly by placing Article 29 (2) as an exception to Article 
30 (1) or because it did not find Article 29 (2) as being in conflict with 
Article 30 (1) and as such an exception to Article 30 (1). As the 
Constituent Assembly could not be expected to desire and absurd 
result, the first possibility of taking indirectly what was conceded 
directly must be ruled out. Thus it can be inferred that the framers of 
the Constitution did not intend to mean Article 29 (2) to serve as 
exception to Article 30 (1).66 
It is sad to note that the judiciary till date considers Article 29 (2) 
as a restraint upon Article 30 (1). The judiciary however, has realized 
in many kindmark judgements that minorities have a right to 
administer their educational institutions and while doing so they can 
give preferential treatment to their own community.^^ gyj- the 
true scope and spirit of Article 30 (1) is yet to be restored and this is 
not possible unless Article 30 (1) is totally emancipated from the 
strangulating grip of Article 29 (2).68 
3. Directive Principles of State Policy 
Part IV of the Constitution (Articles 36-51) contains the Directive 
Principles of State Policy. Although these Directive Principles are not 
legally justiciable, yet they are supposed to be followed by the State 
both in the matter of administration as well as in the making of 
laws. The Directive Principles assume significance as they have 
been described as forerunners of the UN Convention on Right to 
Development as an inalienable human right.^? It has been also held by 
the Supreme Court that the Directive Principles and Fundamental Rights 
are to be harmoniously construed.^o There are many provisions of 
86 
the Directive Principles, which may have direct or indirect Hnk with the 
minority rights. For example, the State has been directed to secure a 
social order based on justice/^ and minimize the inequalities in income 
and status, facilities and opportunities, not only amongst individuals, 
but also amongst groups of people residing in different areas or 
engaged in different vocations.''^ Similarly, the directive of promoting 
educational and economic interests of the Scheduled Castes, Scheduled 
Tribes and other weaker sections and protecting them from social 
injustice and of all forms of exploitation,''3 is relevant to remind the 
State about its political and moral responsibility to frame policies and 
take affirmative actions for minimizing the sufferings and plight of 
minorities or at least of the weaker sections amongst them. It has also 
been made obligatory upon the State to protect every monument, or 
place or object of artistic or historic interest, and of national importance 
from spoliation, disfigurement, destruction, removal, disposal or 
export, as the case may be.74 Thus in the backdrop of desecration of 
historical monuments or the claim over them by the rightist forces, this 
directive becomes very important. 
Article 44 of the Directive Principles obligates the State to 
endeavour to secure for the citizens a Uniform Civil Code throughout 
the territory of India.^^ xhe Supreme Court in its zeal to achieve the goal 
of a homogenised secular India has given several directions to the 
government to implement the Uniform Civil Code. It has become a very 
sensitive and emotive issue in a country that celebrates diversity. It is 
now appearing in the election manifesto of some political parties.^s 
However, the judgement of the Supreme Court in Shah Bano^^ created a 
controversy in the country and ultimately the Parliament of India 
enacted the Muslim Women (Protection of Rights on Divorce) Act 1986 
and restored the sanctity of Muslim Personal Law. It is quite interesting 
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to note that the Act provides that the statutory provisions contained in 
the Act should govern, unless the divorced women and her former 
husband apply to the Court that they would prefer to be governed by 
the provision of s. 125, Cr. P.C. as to the right of maintenance of the 
divorced wife. Since the passing of this Act, the Supreme Court of India 
has generally maintained a position that the introduction of Uniform 
Civil Code is a matter for the legislature and the court cannot legislate 
in these matters 7^  The Supreme Court has gone to the extent of saying 
that uniform law for all persons may be desirable but its enactment in 
one go may be counter - productive to the unity of the nation^^ 
Thus, it is clear from the above discussion that the Supreme Court 
and the Parliament are convinced that the Uniform Civil Code carmot 
be impleraented unless all sections of society especially minorities are 
ready to accept it. But as this issue has been politicized to the extent that 
it is made to believe by the right-wing parties that the secular political 
parties are trying to appease minorities by not abrogating their personal 
laws, it has assumed importance in our political discourse. What is 
interesting to note that the political parties accusing minorities for 
insisting on personal laws have never asked the government to 
implement other provisions of the Directive Principles of State Policy 
like Articles 38 (2), 46 etc. 
Article 48 directs the State to endeavour to organize agriculture 
and animal husbandry on modern and scientific lines and take steps for 
preserving and improving the breeds and prohibiting the slaughter of 
cows and calves and other milch and drought cattle. It is interesting to 
note that several states have shown zeal to implement this directive in 
letter and spirit and the same has been upheld by the Supreme Court of 
India.80 There are many who read in it the mixed motive of respecting 
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underlying religious sentiments attached to cow and its progeny and 
the preservation of its breeds for agriculture and milk.^i 
Article 51 (c) of the Directive Principles is significant and quite 
relevant in the sense that it imposes obligations on Indian State to respect 
international laws and treaties. We find that India has signed many 
international treaties and conventions like International Covenant 
on Civil and Political Rights, Convention on the Prevention and 
Punishment of the Crime of Genocide, UN Declaration on the Rights of 
Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities etc but these treaties have not been corresponded in national 
laws. Therefore, there is a demand by the minorities and many others that 
India must enact the genocide law^^  j^^ d it should fulfil its international 
obligations. 
4. Other Provisions of the Constitution 
Following provisions of the Constitution have relevance for the 
minorities in India: 
Fundamental Duties 
Although the Fundamental Duties^s provided under Article 51A 
as such do not specifically cater to minority problems, yet their 
relevance and importance for minorities cannot be denied in present 
circumstances. Some of these duties are extremely important for 
minorities. For example, the Constitution declares that it shall be the 
duty of every citizen of India to promote harmony and the spirit of 
common brotherhood amongst all the people of India transcending 
religious, linguistic and regional or sectional diversities,^ to value and 
preserve the rich heritage of our composite culture,85 to develop 
scientific temper, humanism and the spirit of inquiry and reform.86 
Thus the duties mentioned above call for promoting harmony and 
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brotherhood. Therefore, hate speech against any community or 
demonisation of any group is violative of the duties mentioned above. 
Hovvi'ever, there are several instances of demonisation of minorities by 
the rightist communal forces in India.^^ These have proved very 
dangerous for minorities and resulted into violence and pogrom against 
them.88 
The term 'Composite Culture' has not been defined in the 
Constitution therefore, it was left to the judiciary to define it in due 
course of time. By 'composite culture', v e^ generally mean unity in 
diversity or synthesis of many cultures, which is one of the most 
prominent features of Indian society. However, the Supreme Court 
declared that composite culture in the context of fundamental duties 
is "the Sanskrit language and literature"^9. The Supreme Court in 
Santosh v. HRD Ministry'^'^ observed: 
"Though the people of this of country differed in a number 
of ways, they all were proud to regard themselves as participants 
in a common heritage and that heritage emphatically is the 
heritage of Sanskrit".^i 
The judgment is a classic example of viewing India as a culturally 
homogenised country. It is based on misconceived notion of Indian 
history and culture. Not only the Muslims and Christians with their 
origin outside India may feel uncomfortable with the judgement but 
also the Jains, Buddhists and Sikhs may feel quite perturbed if Sanskrit 
language and literature is made compulsory for them in the schools 
and colleges as suggested by noted constitutional expert D. D. Basu.92 
Moreover, the observation of the Court that it has been a common 
binding force for the different people of this country is subject to an 
objective historical analysis. The study of ancient Indian history 
makes it quite clear that Sanskrit was the language of Brahminical elite 
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whereas Pali and Prakrit were the languages of the masses. This was the 
reason perhaps that Mahavir Jaina and Mahatma Buddha adopted 
Pali and Prakrit for propagating and popularizing their beliefs. 
The fundamental duty of citizen to develop scientific temper 
and spirit of inquiry also assumes importance in view of the rise of 
the majoritarian ideology with rightist posture. The abortive attempt 
of saffronisation of education's has made this duty very significant. 
This duty may put limit and check on the attempt of saffronisation, 
manipulation and distortion of history etc. 
Thus, we find that although fundamental duties have no direct 
link with the minority rights, their significance in the present 
circumstances cannot be denied. 
Linguistic Provisions Relating to Minorities 
Article 347 of the Constitution states that on a demand being 
made in that behalf the President may, if he is satisfied that a 
substantial proportion of the population of the State desires the use of 
any language spoken by them to be recognized throughout that State or 
any part thereof for such purpose as he may specify. Article 350A 
declares that it shall be the endeavour of every state and of every local 
authority within the state to provide adequate facilities for instruction 
in the mother tongue at the primary stage of education to children 
belonging to linguistic minority groups. The President may issue such 
directions to any state if he considers necessary or proper for securing 
the provision of such facilities.'^ 
Under this provision, every state and local authority is directed to 
provide education in the language of the minority at the primary school 
level if the total population of the minority in the school is forty and 
there are at least ten students in the class belonging to that minority. 
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Article 350B states that there shall be a Special Officer of 
Linguistic Minorities and it shall be his duty to investigate all matters 
relating to the safeguards provided for linguistic minorities under the 
Constitution and report to the President and the President shall cause 
all such reports to be laid before each house of Parliament and sent to 
the governments of state concerned.^^ 
Special Provisions for Anglo-Indian Minority 
The Constitution has incorporated certain special provisions for 
the promotion of interests of the Anglo-Indian minority living in India. 
These special provisions include ensuring representation of Anglo-
Indians in Union and State legislatures through nominations if needed, 
special provision for the community in certain services, and special 
provision with respect to educational grants for their benefit.^^ 
Conclusion 
The Constitution of India is a classic example of accommodation 
and adjustment of the claims of various groups and communities 
inhabiting this country. The minorities derive their rights from the 
Constitution in many ways. There is varying nature of minority rights 
in the Constitution. There are ideals expressed in the Preamble, which 
directly or indirectly affect minority rights. There are Fundamental 
Rights of general nature available to all citizens of the country but 
these rights also protect minorities from oppression and discrimination. 
These individual rights available to all are legally justiciable and 
therefore implemented by the executive and the judiciary very 
forcefully. Besides, there are some Fundamental Rights specifically 
dealing with the problems of minorities. In fact, these rights are 
embodied in Articles 29 and 30. The intention of the framers of the 
Constitution in the beginning was to protect the educational, 
cultural and linguistic rights of minorities through these provisions. 
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Nevertheless,, the changes made after the Partition rendered the 
safeguards very v^eak. The apparent confUct between Articles 29 (2) and 
30 (1) has made the cultural and education rights of minorities a victim 
of judicial misinterpretation in many cases. As the Constitution of India 
was deliberately made at a particular juncture of our national history, 
many problems faced by the nation were not foreseen by the framers 
of the Constitution. Thus, since 1950, the Constitution has been 
constantly evolving and amendments are being made according to the 
exigencies of the time. Hence, the rights of minorities must be restored 
through this evolutionary process and as the judiciary has played a 
commendable role in giving harmonious interpretation to the letter and 
spirit of our Constitution, it must look into the matter of rights of 
minorities in the similar fashion in consonance with the secular and 
democratic spirit of the Constitution. There is a pressing need to remove 
the contradictions or conflict between Articles 29 (2) and 30 (1) so that 
the only specific rights conceded to minorities may be implemented in 
their true letter and spirit. 
In addition, there is a need to understand the concern and 
apprehensions of minorities regarding their personal laws. It is quite 
satisfying that the Supreme Court of India since the enactment of 
Muslim Women (Protect of Rights on Divorce) Act 1986 has not insisted 
upon giving direction to the executive to implement Uniform Civil 
Code. This enactment is not an appeasement of Muslims but the 
restoration of the rights exercised by the various minorities from 
pre-independence days. Unless there is a demand from the minorities 
for the reform of their personal laws, it will be counter-productive to 
insist upon the enforcement of Uniform Civil Code. Moreover, these issues 
provide opportunity to conservative and fundamentalist elements to 
overtake the socio-political agenda of their communities. It is interesting 
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to note that there are voices from within the Muslim community to 
reform its personal law.97 
Other provisions of the Constitution are also important for 
minorities but what can be safely assumed is that the rights provided to 
minorities are proving to be inadequate in present circumstances. 
Not only the various provision relating to minorities are to be enforced 
with strong political will in their true letter and spirit but also certain 
new provisions and safeguards are needed for the protection of their 
interests. The socio-economic and educational backwardness of the 
minorities calls for immediate special measures by the Government of 
India. The Muslim minority in particular is very backward in 
comparison to all other communities, which is evident from the report 
of the Sachar Committee. It has been rightly observed in the Report 
that in a pluralistic society a reasonable representation of various 
communities in government sector employment is necessary to enhance 
participatory governance.'^ ^ While legislating on rights of rrunorities or 
pronouncing judgements on minority rights, it is suggested that 
the current discourse on minorities in the United Nations and at other 
international fora may be taken into account. The Constitutional law of 




1. Constituent Assembly Debates [CAD], Vol. I, p.57. 
2. In the first meeting of the Constituent Assembly, of the total 292 
members who were to take part in the preliminary session, only 210 
attended. The various communities as represented in the Constituent 
Assembly were; Hindus 163, Muslim 80, Scheduled Castes 31, Indian 
Christians 6, Backward Tribes 6, Sikhs 4, Anglo-Indians 3, Parsis, 3. The 
members of these communities attended the preliminary session as: 
Hindus 155, Muslims 4, Scheduled Castes 30, Indian Christians 5, 
Backward Tribes 6, Sikhs 4, Anglo-Indians 3, Parsis, 3. [As cited by 
Manju Subhash, Rights of Religious Minorities in India, National Book 
Organisation, New Delhi, 1988, p. 55.]. 
3. CAD, Vol. I, p. 57. 
4. B. Shiva Rao, The Framing of India's Constitution, Select Documents, 
Vol. II, N.M. Tripathi, Bombay, 1968, p. 391. 
5. Chandra Pal Sheoram, "Minority Rights under the Constitution: 
Emerging issues", Kashmir University Laxu Review, Vol. 1,1994, p.30. 
6. The words SociaUst and Secular were added by the by the Constitution 
(Forty-second Amendment) Act. 
7. Neera Chandhoke, Beyond Secularism, The Rights of Religious Minorities, 
Oxford University Press, New Delhi, 1999, p.42. 
8. As cited in Ibid, p.48. 
9. Tahir Mahmood, NCM Newsletter: Miiwrities India, Vol. I, No.2, 
Summer, 1997, p.2. 
10. The Sangh ideologues, M.S. Golwalkar, V.D. Savarkar, K.B. Hedgewar 
have visualized India as a culturally homogeneous country. For 
achieving such homogeneity, they suggest many means including 
Indianisation of Islam and Christianity. Thus, they believe in cultural 
assimilation and not in national integration with religious and social 
pluralism emphasizing unity in diversity. In such a proposed scheme 
of things, there is no space for minority rights and their distinct 
identities. 
11. S.R. Bommai v. Union of India, (1994) 3 SCC 1 para 153. 
12. The Sangh Parivar repeatedly calls upon to convert India into a Hindu 
Rashta'a. The idea of the Hindu Rashtra is based on M.S. Golwalkar's 
ideology of Hindutva represented in his book. We or Our Nationhood 
Defined, Bharat Prakashan, Nagpur, 1939. According to him, a Hindu 
Rashti'a is a compound of five distinct factors fused into one 
indissoluble whole the famous five unities: Geographical (country). 
Racial (race), ReHgious (rehgion). Cultural (culture) and Linguistic 
(langtr.age). For full appreciation of Hindutva and its miUtant outlook 
See: V.D. Savarkar, Hindutva: ivho is a Hindu? S.P. Gokhale, 4th Edition, 
1949., Christopher Jaffrelot, The Hindu Nationalist Movement and 
Indian Politics 1925 to the 1990s, Penguin Books, New Delhi 1999., 
95 
Brenda Cossman, Ratna Kapur, Secularism's Last Sigh? Hindutva and the 
(Mis) Rule ofLaiv, Oxford University Press, New Delhi, 2001. See also 
Rajni Kothari, 'Cultural Context of Communalism in India', Economic 
and Political Weekly, 24(2), February 14,1989. 
13. Tahir Mahmood, op.cit., p.2. 
14. Shiv Sena Chief, Bal Thakre criticized the secular political 
parties for their 'appeasement of minorities' and called for 
'defranchising (disfranchising) of Muslims to negate the vote-bank 
Politics' Quoted in The Tribune, Chandigarh, December 18, 2000. 
15. Keshavananda Bharati v. State of Kerala, AIR, 1973 SC, 1461, Paras 292, 
599,1164,1473. 
16. The Supreme Court in a number of cases has made such observation. 
See Chandra Bhawan v. State of Mysore, AIR 1970 SC 2042, Keshavananda 
Bharati v. State of Kerala, op.cit. 
17. Article 14. 
18. Article 15 (1). 
19. Article 15 (2). 
20. Article 15 (4), added by the Constitution (First Amendment) Act, 1951. 
21. Article 15 (5), inserted by the Constitution (Ninety-Third Amendment) 
Act, 2005. 
22. Article 16 (1) (2). 
23. Article 16 (4). 
24. Article 16 (5). 
25. The High Power Panel (headed by Gopal Singh) Report on Minorities, 
submitted to the Government of India on June 14, 1983 covered 90 
distiicts. A perspicacious analysis of the Report has been made by 
Abdulrahim P. Vijapur in his paper entitled "Education among 
Muslims: Problems and Prospects" in M.A. Jawaid, K. N. Jehangir, 
Shankar Bose (ed.). Minorities of India: Problems and Prospects, Manak 
Publications, New Delhi, 2007, pp. 87-110 
26. The Government of India constituted the Prime Minister's High Level 
Committee to prepare a comprehensive report on the social, economic 
and educational status of the MusUms of India under notification No. 
850/3/C/3/05 - POI, dated 9 March 2005. The committee submitted 
its report on 17, November 2006. The report is popularly known as 
Sachar Committee Report after the name of its Chairman Justice Rajender 
Sachar. See pp. 52, 58,63,68,69,165,167,168,172 and 173 for the data 
given in the text. 
27. Karnataka brought in 4 per cent reservation for the Muslims in 1994. 
Kerala has 12 per cent reservation for the Muslims. Tamil Nadu has 
listed Muslims among the Backward Classes for reservation purposes. 
Andhra Pradesh has recently given 4 per cent reservation to Muslims 
96 
in education and employment. See Frontline, Vol. 21- Issue 17, August 
14-27, 2004. 
28. Through a Gazette No.l-ll/200-MC(D) dated 15th March 2005,the 
Government of India notified the setting up of a National Commission 
for Religious and Linguistic Minorities, with following terms of 
reference: 
a) To suggest criteria for identification of socially and economically 
backward sections among religious and linguistic minorities. 
b) To recommend measures for welfare of society and economically 
backward sections among religious and linguistic minorities, 
including reservation in education and government employment. 
c) To suggest the necessary constitutional, legal and administrative 
modalities, as required for the implementation of their 
recommendations and to present a Report of their deliberations 
and recommendations. 
An additional term of reference assigned to the Commission dealt with 
the issue of extension of the benefit of reservation for Scheduled Castes 
to all DaUts irrespective of their religious faith. 
The Commission's report submitted on May 21, 2007 has yet to be 
made public but as per the media and other sources it is gathered that 
it has recommended the reservation of 15 per cent of seats in 
educational institutions and posts in public services for religious 
minorities, of which 10 per cent is to be allocated to Muslims and 5 per 
cent to other minorities. See Human Rights Today, Vol. IX No. 2, 
April-June 2007, pp. 3-4. 
29. Iqbal A. Ansari, Readings on Minorities, Perspectives and Documents, 




33. Despite the socio-economic and educational backwardness of 
minorities especially Muslims, there is hardly any serious effort by the 
Central Government to provide reservation to them. The Supreme 
Court since its judgement in State of Madras v. Champakam Dorairajan, 
AIR 1951 SC 226, has consistently maintained its position that the 
communal reservation is against the spirit of the Constitution. 
The Allahabad High Court in Dr. Naresh Aganoal v. Aligarh Muslim 
University, All 2005 LJ.3452, disapproved the reservation of the 
Muslims in medical courses of the Aligarh Muslim University on the 
ground that the University is not a minority institution and therefore 
any discrimination based on religion is against Article 29 (2) of the 
Constitution. 
34. Article 19 (1). 
97 
35. Article 19(1) (a). 
36. Article 19 (2). 
37. The Ram Janambhoomi Movement was started by the BJP and its 
sister organisations for the construction of Ram temple at the site of 
Babri Masjid which was allegedly built in 1528 by demolishing the 
temple at the birth place of Lord Rama. See for the chronology of 
events leading to the demolition of Babri Masjid on December 6,1992, 
Iqbal A. Ansari, " Babri Masjid Narrative: 1949-2009, " Human Rights 
Today, Vol. XI, No. 2, April-June 2009, pp.16-17. see for the Ram 
Janambhoomi- Babri Masjid dispute, " The Babri Masjid Question," in 
A. G. Noorani (ed.). The Muslims of India: A Documentary Record, 
Oxford University Press, New Delhi, 2003, pp.240-275. 
38. The Liberhan Commission was constituted by the Government of India 
to investigate into the circumstances leading to the demolition of the 
Babri Mosque at Ayodhya. The Commission submitted its report in 
2009 i.e. after 17 years of the demolition of the Mosque. It has indicted 
68 persons by name for leading and inciting the so-called Karsevaks for 
the ghastly act. It has also named the rightist organisations like the 
RSS, VHP, Bajrang Dal, Shiv Sena and the BJP for its role in the 
demolition of the disputed stiucture. See "Nothing illegal in naming 
Vajpayee in my report". The Hindu, (New Delhi) November 29, 2009. 
39. As cited in Abdulrahim P. Vijapur, Ajay Kumar, Kumar Suresh, 
Pluralism, Minorities, National Integration: Problems and Prospects, South 
Asian Publishers, New Delhi, 1997,p.60. See for an insightful analysis 
of the Role of Media, Asghar Ali Engineer, "Media and Minorities: 
Exclusions, Distortions and Stereotypes", Economic and Political Weekly, 
34(31), 1999. 
40. Genocide Gujarat 2002, Communalism Combat, March- April 2002, 
pp. 127-128. 
41. Article 19 (10) (c). 
42. Article 19 (1) (g). 
43. Hanif Qureshi v. State of Bihar (1959), SCR 629. 
44. Ibid. Also see State of West Bengal and Others v. Ashutosh Lahiri and 
Others, (1995) 1 SSC189. 
45. Article 25 (1). 
46. The Niyogi Committee appointed by the Congress governments of 
Madhya Pradesh and former Madhya Bharat in 1954 in its report 
blamed the Christian missionaries for proselytising and conversion 
through inducement. See Human Rights Today, Vol. XI No. I, January-
March 2009, pp. 15-19. 
47. Although there is no Cential legislation relating to conversion, the anti-
conversion laws are in operation in Arunachal Pradesh, Himachal 
Pradesh, Madhya Pradesh, Orissa, Chhattisgarh, and Gujarat. One of 
98 
the strange features of these laws is that they are designed to prevent 
conversion from Hinduism to other reUgions (mainly non-indigenous 
religions) but not reconversion (Shudhi) from other religions to 
Hinduism. 
48. AIR 1977 SC 908. 
49. See Iqbal A. Ansari, op. at, Vol. II, pp. XXVIII-XXIX. 
50. Hanif Quareshi v. State of Bihar, op. cit. 
51. Church of God (Full Gospell) in India v. K. K. R. Majestic Colony Welfare 
Association, AIR 2000 SC 2773. 
52. Article 26 (a), (b), (c), and (d). 
53. Ratilal v. State of Bombay, AIR 1954 SC 388. 
54. Article 27. 
55. Article 28 (3). 
56. Article 28 (1). 
57. The BJP-led Government made an abortive attempt to Saffronize 
education in India in 1998. In one of such attempts, it convened a 
Conference of State Education Ministers and Secretaries in October 
1998 and proposed the compulsory singing of Saraswati Vandana, 
(a hyiim venerating the Hindu goddess of learning) in State-run 
educational institutions. The conference witnessed walkout by the 
non-BJP-ruled states education ministers and ultimately it was not 
implemented at national level. The move was opposed even by 
the BJP allies. However, few BJP ruled states (including U.P) 
went for implementation of the proposal. See for detail 
Sukumamuralidharan and S.K. Pande, "Taking Hindutva to School", 
Frontline, Vol: 15, No: 23, Nov.07-20,1998. Also See Cover Story, "Right 
in Action", Communalism Combat, October 1999. It is important to 
mention here that in the backdrop of the slogans like Hindustan Mein 
Rahna Hal to Bande Matram Kahna Hai (If you want to live in India, you 
will have to sing Bande Matram), the Supreme Court of India has given 
a very liberal verdict by upholding that conscientious objection can be 
tieated as valid ground for not singing Bande Matiam by a community 
or group. See Bijoe Emmannuel & others v. State of Kerala 7 others, (1986) 3 
sec 615. 
58. Article 28 (3). 
59. See for detail, Anwarul Yaqin, "Educational and Cultural Rights of 
Minorities under the Indian Constitution Drafting History of Articles 
29 and 30", in Iqbal A. Ansari (ed.), op. cit, Vol. Ill, pp.101-116. 
60. Select Documents, Vol. II, op.cit, p.298. 
61. Ibid., Vol. Ill, pp.525-526. 
62. Inserted by the Constitution (44th Amendment) Act, 1978. 
99 
63. Anwarul Yaqin, in Iqbal Ansari (ed.), op. cit., Vol. Ill p.l09. 
64. Madras v. Champakam Dorairajan, AIR 1951 SC 226. 
65. Iqbal A. Ansari op. cit, Vol. Ill, p.l20. 
66. Anwarul Yaqin in, Ihid, pp. 111-112. 
67. This view has been expressed by the Supreme Court of India in many 
important cases dealing with educational rights of minorities under 
Article 30. See St. Stephens College v. University of Delhi, (1992) 1 SCC 
558: AIR 1992 SC 1630 and T.M.A. Pai Foundation v. State of Karnataka 
AIR 2003 SC 355 (440): (2002) 8 SCC 481. 
68. This view has been expressed by a number of leading experts on 
minority rights including Iqbal A. Ansari and Anwarul yaqin. See Iqbal 
A. Ansari (ed.) op.cit.. Vol. II & III. 
69. Air India Statutory Corporation v. United Labour Union, AIR 1997 SC 645. 
70. Grih Kalyan Kendra Workers' Union v. Union of India, (1991) 1 SCC 611. 
71. Article 38 (1). 
72. Article 38 (2). 
73. Article 46. 
74. Article 49. 
75. Article 44 reads as: The State shall endeavour to secure for the citizens 
a uniform civil code throughout the territory of India. 
76. The BJP has been consistently including in its Election Manifestos the 
introduction of Uniform Civil Code, if voted to power. 
77. Ahmad v. Shah Bano, A. 1985 S.C. 945. 
78. Maharishi Avadesh v. Union of India, 1994 SCC 713, also see Ahmadabad 
Women Action Group v. Union of India, (1997), 3 SCC 573: AIR 1997 SC 
3614, Pannalal Bansilal v. State of Andhra Pradesh, AIR 1996 SCW 507 
(515): (1996) 2 SCC 498: AIR 1996 SC 1023. 
79. Pannalal Bansilal v. State of Andhra Pradesh, op.cit. 
80. See Iqbal A. Ansari, "Freedom of Religion in India and Human Rights 
Standard" Human Rights Today, Vol. XI No.l, January-March 2009, 
pp.19-23. 
81. Ibid. 
82. The United Nations Convention on the Prevention and Punishment of 
the Crime of Genocide has been signed and ratified by India. Article 5 
of the Convention reads: The contiacting parties undertake to enact, in 
accordance with their respective constitutions, the necessary legislation 
to give effect to the provisions of the present Convention, and in 
particular to provide effective penalties for persons guilty of genocide 
or any of the other acts enumerated in Article III. The demand for such 
a law gained currency in the wake of the anti- Muslim Gujarat riots of 
100 
2002. It was different from all other riots not only from the perspective 
of savagery and cruelty demonstrated by the rioters but also from the 
angle of participation of the State apparatus in genocide against the 
Muslims. An eye v^ i^tness to a heinous crime during the riots stated: 
"I saw my dearest friend Kausar Bano (resident of Pirojnagar...) raped, her unborn 
baby slashed out from her womb before being tossed into the fire to be roasted alive. 
Thereafter, she too was brutally cut up and torched. She was 9 months 
pregnant." (Genocide Gujarat 2002, Communalism Combat, Year 8 No. 77-78, 
March-April 2002, p. 21). Another eye witness testified: "\ saw with my own 
eyes, petrol being poured into the mouth of 6-year-old Imran. A lit matchstick 
was then thrown into his mouth and he just blasted apart". (Genocide 
Gujarat, op. at., p. 20). An unfortunate mother narrated the story of the brutal 
killing of her son in these words: "They made him drink kerosene, tied him to 
bed and torched him". (Genocide Gujarat, op. cit., p.22). See for the 
connivance of the State Government in the communal slaughter of the 
minority community, The Truth, Gujarat 2002, Tehelka (special issue). Vol. 4, 
Issue 43, November 2007, New Delhi. 
83. Article 51A, Inserted by the Constitution (Forty-second Amendment) 
Act, 1976. 
84. Article 51A (a). 
85. Article 51A (f). 
86. Article 51A (h). 
87. In such demonisation the minorities especially the Christians and 
Muslims are projected as threat to majority community and nation as 
well. The BJP's CD 'Bharat ki Pukar' released and distributed during UP 
Assembly Elections, 2007 demonises Muslims for Partition, Terrorism, 
Cow slaughter. Abduction of Hindu girls, Forcible conversion and 
Population explosion. The CD calls for Muslim tiaitors to be thrown 
out. The tianslated text of the CD was published in The Hindu, New 
Delhi, April 8, 2007. It was reproduced in Human Rights Today, Vol. IX, 
No.2, April - June 2007, pp. 26-28. 
88. There have been organised attacks against the Christian community in 
various states of India and in such attacks many Christian Missionaries 
and social workers have been kiUed or seriously injured, nuns have 
been molested and raped and denominations of the community 
including churches have been desecrated and destroyed. The most 
gruesome among such incidents was burning alive of Austialian 
Christian Missionary Dr. Graham Staines (58) and his two minor sons 
Philip (9) and Timothi (6) allegedly by Bajrang Dal activists led by 
notorious Dara Singh in Manoharpur village of Orissa on 23, January 
1999. The more dangerous and threatening is that the Sangh Parivar 
has justified these attacks and called the anti-Christian tirade as 
the"Second Quit-India Movement", [cited by Sebastian Vempeny in 
Minorities in Contemporary India, Kanishka Publishers, New Delhi, 2003, 
p.203.] 
101 
The Muslim Minority has been witnessing violent attacks from 
the communal elements among the majority community since 
Independence. During communal riots mostly the Muslims are killed, 
injured, displaced, their women are raped and in few cases paraded 
nude iin Public. See the reports of Inquiry Commissions constituted 
after Ahmedabad riots of 1969, Meerut-Malliana 1987, Bhagalpur 
1989-90, Surat 1990-91, Mumbai 1992-93, and Gujarat genocide 2002. 
Even the men in uniform (Police, Paramilitary forces) have shown 
blatantly anti-Muslim bias during these riots. See, Mohd. Mohibul 
Haque, "Police atrocities and endangered minorities in India", in 
Abdulrahim P. Vijapur (ed.), Implementing Human Rights in the Third 
World-Essays on Human Rights Dalits and Minorities, Manak 
Publications, New Delhi, 2008, pp. 195-212. 
89. As cited by D.D. Basu, Introduction to the Constitution of India, Prentice 
Hall of India, New Delhi,1997, p. 133. 
90. Santosh v. Ministry ofH.R.D., (1994) 6 SCC 579. 
91. As cited by D.D. Basu, op. cit., p.l33. 
92. D.D. Basu thus asserts that once it is estabUshed that Sanskrit is the 
foundation of the common heritage and culture of India, nothing 
stands in the way of making it a compulsory subject at some stage of a 
child's education... see Ibid, p.136. 
93. Saffron isation of Education is an attempt by the Sangh Parivar to 
distort and manipulate history to its advantage and to give a religious 
colour to scheme of education. See Against Communalisation of 
Education, Safdar Hashmi Memorial Trust, New Delhi, 2001. 
94. Inserted by the Constitution (Seventh Amendment) Act, 1956. 
95. The Government of India has quite successfully accommodated the 
claims of major linguistic groups through reorganisation of states on 
linguistic basis. However, it is complained by the Urdu-speaking 
people that their language has not found its due in the post- Partition 
India. See A.G. Noorani, op. cit., pp.288-344. The five- member 
National Commission for Religious and Linguistic Minorities 
(Ranganath Mishra Commission) recommended " the three-language 
formula should be implemented everywhere ki the country making it 
compulsory for the authorities to include in the mother tongue of every 
child — including especially Urdu and Punjabi." [T/ie Times of India, 
New Delhi, December 21,2009.] 
96. See Articles 331,333,334,336,337 of the Constitiition. 
97. Muslims for Secular Democracy is such an organization of Muslims, 
demanding reform in the Muslim Personal Law. The Organisation has 
questioned the authenticity of the Muslim Personal Law Board as the 
tiue representative of the Indian Muslims. 
98. Prime Minister's High Level Committee on Social, Economic and Educational 
Status of the Muslim Community of India [Sachar Committee), 2006, p. 163. 
102 
Chapter IV 
INDIAN JUDICIARY AND 
MINORITY RIGHTS: A STUDY OF 
SELECT CASES 
Chapter IV 
INDIAN JUDICIARY AND 
MINORITY RIGHTS: A STUDY OF SELECT CASES 
An independent and impartial judiciary is always viewed by the 
minorities as the best and most trusted saviour of their rights. 
If minorities lose faith in judiciary, it leads to their alienation from the 
state and the institutions thereunder. This may subsequently lead to 
dangerous tendencies amongst them. In fact, loss of faith in judiciary 
means a sense of gross injustice prevailing in the minds of minorities. 
Therefore, Judiciary has to constantly maintain its image of the 
guardian of constitutional guarantees and upholder of the genuine 
rights of minorities. Indian judiciary has more or less maintained the 
image of the best friend of minorities in given circumstances. Despite 
many shockingly strange and disturbing judgments delivered by 
judiciary, it still commands the respect and trust of minorities to an 
appreciable extent. This is the reason that any change in the attitude of 
the judiciary gives severe jerks to minorities.^ 
The Indian Constitution is one of the bulkiest^ constitutions of the 
world yet there are many provisions and terms used in the Constitution 
that were not defined. Thus, it was left on the judicial wisdom to 
interpret those provisions and terms in their true perspectives. 
This provides a space to judiciary to act upon according to the exigency 
of the time and needs. In fact, the judiciary in India has stood tall 
as one of the best judicial systems in the world. The wisdom and 
foresightedness of Indian judiciary has been appreciated by many 
jurists and scholars. It has been applauded for safeguarding the rights 
and freedom of the people in general and for preserving and promoting 
the cause of vulnerable groups and weaker sections in particular. 
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A perspicacious analysis of the judicial response to minority issues on 
the basis of critical evaluation of select cases may prove quite useful in 
understanding the position and status of minorities in India. 
Determination of Minorities: A Definitional Dilemma 
Defining minority is always a difficult task. This is the reason 
perhaps that we do not find any universally accepted definition of 
minority. Attempts have been made at different levels (international 
and national) to objectively and empirically determine and define 
minority but all in vain. An analysis of the various definitions offered 
by the scholars and relevant bodies reveals that there are three basic 
features of a minority: 'numerical inferiority', 'non-dominant status' 
and 'distinct identity'.^Numerical inferiority is a relative term which is 
viewed in relation to entire population of a state. Hence, a group of 
people distinct from the majority, with less than 50 per cent population 
of a state in a non-dominant position is a minority. The question of 
distinct identity attracts our attention towards the identity imposed on a 
particular group by the dominant majority. In fact, this undesirable 
identity imposed upon a group by the majority cannot be a criterion of 
determining minority. Hence, there must be a strong will or wish in the 
minority to preserve the identity it cherishes. The untouchables in 
India were forced to live a life, which they never wanted to lead. In fact, 
it was their desire to come out of yoke of animal-like treatment 
and colossal exploitation and integrate or assimilate into mainstream. 
Therefore, the untouchables in India were 'minorities by compulsion 
not by choice'. Thus not only the characteristics of distinct identity 
but a strong wish to preserve these characteristics is significant in 
determining minority on the ground of distinct identity.4 
The Constituent Assembly of India went for prolonged 
discussions on rights and safeguards of minorities. In fact, no other 
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issue had puzzled the Constituent Assembly for so long than the 
question of minorities and their rights to be incorporated in the 
Constitution. Yet, interestingly, the Constituent Assembly did not 
bother to define the term minority and quite amazingly very rarely 
used the term in the Constitution.^ Thus, there is no group explicitly 
mentioned as minority in the Constitution. The framers perhaps wanted 
to leave the issue of defining and determining minorities for judiciary in 
due course of time. 
The issue of defining minority came before the Supreme Court for 
the first time in 1957 in Re Kerala Education Bz/Z.^ The Supreme Court in 
its advisory opinion on the Bill observed: 
"What is a minority? That is a term, which is not defined in the 
Constitution. It is easy to say that a minority community means 
community which is numerically less than 50 Percent, but then the 
question is not fully answered, for part of the question has yet to be 
answered, namely, 50 percent of what? Is it 50 percent of the 
population of a state forming a part of the Union?" '' 
The state of Kerala contended that in order to constitute a 
minority which may claim the fundamental rights guaranteed to 
minorities by Articles 29 (1) and 30 (1) the person must numerically be a 
minority in the particular region in which the educational institution in 
question is or intended to be situated.^ The Supreme Court disagreed 
with the contention of the state of Kerala and raised a pertinent 
question. 
If a particular region is to be taken as a unit to determine minority 
then where is the line to be drawn and which is the unit which will have 
to be taken? Are we to take as our unit a district, or a sub-division or a 
taluk or a town or its suburbs or a municipality or its wards? ^ 
105 
The Supreme Court answered the question and declared: 
"...for the Bill before us extends to the whole of the state of Kerala 
and consequently this minority must be determined by reference to 
the entire population of the State".1° 
Since then the Supreme Court of India and the High Courts of 
states seem to maintain the position that state as a unit is to be taken 
into consideration while determining a minority. The unanimous 
judgment of the Supreme Court in D.A.V. CoUege-Jullunder v. State of 
Punjab^'' is a pointer to the fact. The Supreme Court held that Arya 
Samajis being Hindu constitute a religious minority in Punjab.12 
The Court also explained the meaning of linguistic minority and 
declared 
"A linguistic minority for the purpose of Article 30(1) is one which 
must at least have a separate spoken language. It is not necessary 
that the language should also have distinct script for those who 
speak it to be a linguistic minority. There are in the country some 
languages, which have no script of their own, but nonetheless those 
sections of the people who speak that language will be a linguistic 
minority entitled to the protection of Article 30(1)".i^ 
Similarly, the Patna High Court established the example of 
judicial liberalism when it declared that Arya Samaj was a religious 
minority in Bihar^^ xhe same Court also declared Brahmo Samaj a 
minority entitled to avail the rights under Article 30(1).^^ 
The Delhi High Court in Arya Samaj Education Trusf^^ categorically 
rejected the plea that Arya Samaj was a minority based on religion. In 
its ruling, the Court held: 
"The word 'minority' used in the expression 'Minorities' based on 
religion used in Article 30(1) connotes only those rehgious 
minorities which have claimed political rights separate from those 
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of the Hindus prior to the Coristitution such as the Muslims and the 
Sikhs Because of the political origins of the sense in which the 
word minorit)' was used in India, it was never applied to a part or a 
section of the Hindus.... In Article 30 (1) therefore, the word 
minority cannot apply to a class or section of Hindus".i-' 
A survey of various judgments pronounced by the Supreme 
Court and High Courts reveals that the settled position of the judiciary 
on the question of determination of minority is that it is to be 
determined in reference to the particular legislation, which is sought to 
be enforced. Thus, the entire population of the state shall be taken into 
account for a state law. However, it is not very clear from these 
judgments that what would be the criteria if the question of defining 
minorities arises in relation to an impugned central law.^ ^ The Central 
Government has not defined minorities at national level. The National 
Commission for Minorities Act 1992(passed by the Parliament of India) 
under section 2(c) states that 'Minority' for the purposes of this Act 
means "a community notified as such by the Central Government".^^ 
The criteria of determination of minority adopted by the judiciary 
suffer from many flaws. Firstly, the simple arithmetical formula of less 
than 50 percent of the entire population of a state may create confusion. 
Keeping in view the continuing process of creation of new states and 
consequent demographic changes, the population of a state may be so 
diverse and fragmented in terms of religion, language or culture that no 
any group or community may constitute 50 percent of the entire 
population. Under such conditions, the determination of minority on 
simple arithmetical basis will not be feasible and consequently either all 
communities or no community will enjoy the benefit of protection 
under Articles 29 and 30. 
107 
Secondly, there may emerge a situation in a state where a 
particular group is more than 50 percent in terms of religion but less 
than 50 percent in terms of language, then it will be quite difficult for 
the state whether to take language or religion into consideration for the 
determination of minority. 
Thirdly,, the criterion of less than 50 percent of the entire population 
of a state for the determination of minority may not be defended on 
logically respectable ground. For example, 49 percent population of a state 
may be more organized, politically and economically dominant, whereas 
51 percent of the population comprising the majority may be fragmented 
and divided resulting in its non-dominant position. However, the 49 
percent dominant group will enjoy the protection under Articles 29 and 30 
and the 51 percent non-dominant group will be placed under the general 
category. Thus, a highly prosperous, educationally developed and socially 
dominant minority of 49% may enjoy the benefit of maintaining and 
administering its own educational institutions and can get waiver against 
the affirmative actions of the state like reservation of the Scheduled Castes, 
Scheduled Tribes and Other Backward Classes. 
Fourthly, there must be specifically identified 'minorities based 
on religion' on a national basis. At the time of framing of the 
Constitution, the minorities were conceived at national level but the 
Supreme Court's settled position of determining minorities at state level 
has created a duality. Thus, Christians in Nagaland or Mizoram and 
Sikhs in Punjab are not minorities but if they travel outside these states, 
they assume the status of minority. This duality creates confusion and 
therefore, must be addressed by the Hon'ble Supreme Court. 
Therefore, the determination of minority on the basis of 
numerical test seems to be a temporary measure. Merely numerical 
basis of determination of minority may not hold good in the long run. 
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So a more comprehensive and logical criterion is to be fixed by the 
judiciary for identifying minorities in India. The judicial interpretations 
applied to defining minorities must satisfy the international standard. 
Besides commonsensical numerical test applied to determine minority, 
the factors like non-dominant status, level of marginalization and 
exclusion, threat to security, identity and the will or desire of the group 
to preserve its distinct religious, linguistic or cultural identity are to be 
taken into account. 
Cultural and Educational Rights: Nature and Scope 
Cultural and educational rights enshrined in Articles 29 and 30 of 
the Constitution are supposed to be the special or specific rights 
conferred upon minorities. The judiciary has been appreciated by 
scholars and legal experts for its commitments to enforce and protect 
these cultural and educational rights. It has consistently upheld the 
special rights of minorities provided by Articles 29 and 30 of the 
Constitution and has ensured that the scope of minority rights is not 
narrowed down.20 Noted Constitutional expert H.M. Seervai has also 
paid tribute to Indian judiciary 'for upholding the cultural and 
educational rights of minorities with the lone exception of the Aligarh 
Muslim University case.'^i However, there are many judgments 
pronounced by the judiciary on the spirit and scope of Articles 29 and 
30 which are alleged to have undermined the cultural and educational 
rights of minorities. 
Articles 29 and 30: A Critical Analysis 
The scope and ambit of Articles 29 and 30 has been an issue of 
debate in legal and political circles thanks to the last moment changes 
brought in the proposed rights of minorities in the Constitution. 
There is a major difference between the scope and ambit of Articles 29 
and 30. Article 29 (1) seems relating to minorities but its scope is much 
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broader as it is available to "any section of citizens residing in the 
territory of India." It also includes the majority.22 It should be also borne 
in mind that Article 29 (1) protects group right whereas Article 29 (2) 
safeguards any individual citizen against discrimination in admission 
on grounds of religion, race, caste, language or any of them to any 
educational institution maintained by or receiving aid from the State. 
Thus Article 29 (2) has been invoked by the judiciary as a 
non-discriminatory clause which also includes educational institutions 
established and maintained by minorities.23 In some cases it has been 
found that the judiciary has tried to interpret the educational and 
cultural rights embodied in Articles 29 and 30 in such a manner 
that Article 29 (2) has acted upon as a controlling grip over Article 
30 (1) which is a special right granted to minorities.24 Any such 
interpretation given to these Articles is unfortunate and goes contrary 
to the spirit of educational and cultural rights of minorities. 
"The whole history of this clause through various stages in 
the constituent Assembly...., especially Sardar Patel's explicit 
statement explaining the intent and purpose of the clause, its 
positioning below Article 29 (1) and not below Article 30 (1), 
its phrasing which does not make use of the standard formula 
"notwithstanding anything in" Article 30 (1), and lastly-but 
importcintly - its figuring even after the last-moment change from 
"minority" to "citizen" under the same sub-heading 'protection of 
interest of minorities' should suffice to make it abundantly clear 
that this clause is not there to throttle the main right but in the 
words of the mover of the amendment to broaden the right by 
prohibiting state-aided and maintained institutions (other than 
those established by a minority) from discriminating in admission 
against members of minority groups" ?^ 
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The Supreme Court's advisory opinion in Re Kerala Education 
Bill^^ is considered to be one of the most detailed and significant 
steps taken by the apex Court to deal with the rights of minorities in 
India. The generous and sympathetic approach of the Court towards 
minorities can be gauged in the hght of the following lines, appeared in 
the opinion of the Court: 
"So long as the Constitution stands as it is and is not altered, it is 
we conceive the duty of this Court to uphold the fundamental 
rights and thereby honour our sacred obligation to the minority 
communities who are of our own. Throughout the ages endless 
inundations of men of diverse creeds, cultures and races-Aryans 
and non Aryans, Dravidians and Chinese, Scythians, Huns, Pathans 
and Mughals-have come to this ancient land from distant regions 
and climes. India has welcomed them all. They have met and 
gathered, given and taken and got mingled, merged and lost in one 
body. India's tradition has thus been epitomized in the following 
noble lines: 
None shall be turned away 
From the shores of this vast sea of humanity 
That is India 
Indeed India has sent out to the World her message of good 
will enshrined and proclaimed in our National Anthem. 
Day and night, thy voice goes out from land to land. 
Calling Hindus, Buddhists, Sikhs and Jains round thy throne 
and Parsees, Mussalmans and Christians. 
Offerings are brought to thy Shrine by the East and the West 
to be woven in garland of love. 
I l l 
Thou bringest the hearts of all people into the harmony of one 
life. 
Thou Dispenser of India's destiny, victory, victory, victory to 
thee".27 
Besides dealing with the determination of minority, the Court 
dealt with the rights of minorities to establish and administer 
educational institution of their choice. The following observations of the 
Court are important for determining the scope and ambit of cultural 
and educational rights of minorities: 
1. The benefit of Article 30 (1) extends to both Pre-Constitution and 
Post-Constitution institutions.28 
2. The real import of Article 29 (2) and Article 30 (1) seems to us to be 
that they clearly contemplate a minority institution with a 
sprinkling of outsiders admitted into it. By admitting a non-
member into it the minority institution does not shed its character 
and cease to be a minority institution. Indeed the object of 
conservation of the distinct language, script and culture of a 
minority may be better served by propagating the same amongst 
non-member of the particular minority community .^ 9 
3. Aid given by the State does not empower it to unnecessarily 
interfere in the administration of institutions. The State must not 
grant aid in such manner as will take away the fundamental 
right of the minority under Article 30 (1). However, the right to 
administer cannot obviously include the right to mal-administer. 
It means reasonable regulation may certainly be imposed by the 
State.30 
4. There is, no doubt, no such thing as fundamental right to 
recognition by the State but to deny recognition to the educational 
institutions except upon terms tantamount to surrender to their 
constitutional right of administration of the educational institutions 
of their choice is in truth and in effect to deprive them of their 
rights under Act 30 (l).3i 
5. It is interesting to note that the minority opinion of Venkatarama 
Aiyar J. was that the right under Article 30(1) is not only to 
establish institutions but also get them recognized.^^ 
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Right to Preferential Admissions 
Reservation of minorities in admissions to educational 
institutions run by state or even established and maintained by 
minorities has always been a contentious issue. We find that the 
Supreme Court or judiciary has frustrated every attempt of reservation 
of minorities in educational institutions run by state. It was in 
Champakam Dorairajan v. state of Madras^^ that the Supreme Court 
rejected reservation on communal ground. The Government of India 
subsequently brought about the first constitutional amendment and 
added clause (4) in Article 15. This amendment enabled government to 
go for affirmative action and reserve seats for Backward Classes, SCs 
and STs. However, despite this amendment the Judiciary has not 
allowed the government to give reservation to linguistic or religious 
minorities. Nevertheless, reservation on the basis of caste has found 
favour from the judiciary. 
Not only this, minorities have not found favour to get reservation 
in state- run educational institutions but also the educational institution 
established and administered by minorities have not been allowed to 
reserve more than 50 percent seats for their own commimity. The 
Supreme Court judgment in St. Stephens College v. University ofDelhi^^ is 
a pointer to the fact. It dealt with three important questions. 
(i) Whether St. Stephen's College is a minority- run institution? 
(ii) Whether St. Stephen's college as minority institution is bound by 
the university circulars dated June 5, 1980 and June 9, 1980 
directing that the college shall admit students on the basis of 
merit or the percentage of marks secured by the students in the 
qualifying examinations? 
(iii) Whether St. Stephen's College and the Allahabad Agricultural 
Institute are entitled to accord preference to or reserve seats for 
students of their own community and whether such preference or 
reservation would be invalid under Article 29 (2) of the 
Constitution? 
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The Supreme Court answered the above questions and observed 
that St. Stephen's College is a minority institution entitled to enjoy protection 
under Act 30 (l).^^ It is interesting to note that the Court took into 
consideration the history of establishment of the college, its emblem, motto, 
prayer room, religious instruction, managing society, freedom of choice of 
Principal etc while ruling that the college has a visible minority character. 
On the contention that St. Stephen's College after being affiliated 
to the Delhi University has lost its nunority character, the Court 
declared that the State or any instrumentality of the State cannot 
deprive the character of the institution founded by a minority 
community by compulsory affiliation since Article 30 (1) is a special 
right to minorities to establish educational institutions of their choice.^^ 
On the second question the Supreme Court observed: 
"The minorities whether based on religion or language have the 
right to estabUsh and administer educational institutions of their 
choice. The administration of educational institutions of their 
choice under Article 30(1) means management of the affairs' of the 
institution. This management must be free from control so that the 
founder or their nominees can mould the institution they think fit, 
and in accordance with their ideas of how the interests of the 
community in general and the institution in particular will be best 
served. But the standards of education are not a part of the 
management as such. The state therefore has the right to regulate 
the standard of education and allied matters" .^ ^ 
The Court further observed that though Article 30 (1) is couched 
in absolute terms in marked contrast with other fundamental rights in 
part III of the Constitution, it has to be read subject to the power of 
the State to regulate education, educational standards and allied 
matters.38 The Court also cautioned that Article 30 (1) is not a charter for 
mal-administration and held: 3^  
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"So long as the basic right of minorities to manage educational 
institution is not taken away, the State is competent to make 
regulatory legislation. Regulation, however shall not have the effect 
of depriving the right of minorities to educate their children in their 
institution. That is a privilege which is implied in the right 
conferred by Article 30 (l)".*^ 
The Court concluded the answer to question (2) by observing that 
uniform basis of marks would keep many students of Christian 
community out leading thereby to loss of minority character of the 
institution. Therefore, St. Stephen's College is not bound by the impugned 
circular of the university. 
Dealing with the question third the Supreme Court tried to strike 
a balance between the conflicting claims of Article 29 (2) and Article 
30 (1). The Court observed that there is a need to strike a balance 
between the two competing rights. It is necessary to mediate between 
Article 29 (2) and Article 30 (1), between letter and spirit of these 
Articles,, between traditions of the past and the convenience of the 
present, between society's need for stability and its need for change.*"^ 
The Court declared: 
"It is well said that in order to treat some person equally, we must 
treat them differently, we have to recognize a fair degree of 
discrimination in favour of minorities.42 The Supreme Court also 
asserted that it is now an accepted jurisprudence and practice that 
the concept of equality before the law and the prohibition of certain 
kinds of discrimination do not require identical treatment. The 
equality means the relative equality, namely the principle to treat 
equally what are equal and unequally what are unequal. To treat 
unequal differently according to their inequality is not only 
permitted but required" .^ ^ 
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The Supreme Court while allowing the preferential treatment to 
minority community in minority institutions concluded: 
"In the light of all these principles and factors and in view of the 
importance which the Constitution attaches to protective measures 
to minorities under Article 30 (1), the minority-aided educational 
institutions are entitled to prefer their community candidates to 
maintain the minority character of the institutions subject of course 
to conformity with the university standard. The state may regulate 
the intake in this category with due regard to the need of the 
community in the area which the institution is intended to serve. 
But in no case such intake shall exceed 50 percent of the annual 
admission. The minority institutions shall make available at least 50 
percent of the annual admission to members of communities other 
than the minority community".^^ 
The judgment of the Supreme Court in the case is a milestone and 
trend-setting in judicial response to rights of minorities in India. It is a 
quite welcome sign that their lordships have taken into considerations 
the international jurisprudence and international instruments on 
minority rights while delivering the judgment. They have referred to 
Article 27 of the International Covenant on Civil and Political Rights. 
It is also satisfying that their lordships tried to interpret the scope and 
spirit of Articles 29 (2) and 30 (1) in the light of debates of the 
Constituent Assembly. An endeavour was also made to strike a balance 
between conflicting and competing claims of Article 29 (2) dealing with 
individual rights of citizens and Article 30 (1) covering the special 
group right of the recognized minorities of India. However, their 
lordships could not settle the apparent conflict between these two 
Articles forever. "One wishes their lordships had taken the argument 
about the nature of group rights to its logical conclusion."45 Thus Article 
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30 (1) could not be emancipated from the suffocating and strangulating 
grip of Article 29 (2). 
The judgment has significance for the educational rights of 
minorities as the Court settled once and for all the issue of reservation 
of minorities in the institutions maintained by them. Thus, Court's 
observation that minorities have a right under Article 30 (1) to prefer 
the candidates of their own community to maintain the minority 
character of their institution is a landmark in the history of educational 
rights of minorities. There are two dimensions of the right to 
preferential admission to minorities in the educational institutions 
administered by them. The first is that the minorities' educational 
institutions have been given privilege or special right to reserve up to 50 
percent admission for their own community. The second dimension is 
that the minority educational institutions have been obligated to admit 
50 percent students from other communities to maintain national 
integration and secularism as the educational institutions are the 
melting pot. However, the Hon'ble Court has not sought the sprinkling 
of minorities in the institutions maintained by the State to reflect the 
inherent diversity of India. 
The Minority Character of the Aligarh Muslim University 
S. Azeez Basha and some other members of the Muslim 
community challenged the constitutionality of the Aligarh Muslim 
University (Amendment) Act, No.62 of 195146 and the Aligarh Muslim 
University (Amendment) Act, No.l9 of 1965.4^ The petitioners claimed 
that the Aligarh Muslim University was a minority institution and as 
such the legislations setting up new administrative bodies were ultra 
vires Article 30 (1). 
The Supreme Court judgment in S. Azeez Basha v. Union oflndia'^^ 
is very important and quite controversial which raised many doubts 
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in the minds of minorities about the fate of institutions maintained 
by them. The judgment provoked a noted Constitutional expert to 
conclude that: 
"this is the first case in which the Sup. Ct. has departed from the 
broad spirit in which it had decided cases on cultural and 
educational rights of minorities....".^'^ 
The Supreme Court in this case did not accept any contention of 
the petitioners and ruled inter alia: 
1) The minorities will have the right to administer educational 
institutions of their choice provided they have estabhshed them 
but not otherwise. The right to administration is to be understood 
conjunctively with establishment and establishment means 
bringing into existence. The Aligarh Muslim University was not 
established by the Muslim minority but by the Government 
through the Aligarh Muslim University Act 1920 and whatever 
properties existed in the name of M.A.O. College established 
in 1877, the Muslim University Association and the Muslim 
University Foundation Committee were surrendered to government. 
As the university was not established by Muslim minority, it cannot 
claim protection under Article 30 (1). Hence, the constitutional 
validity of the 1951 and 1965 Amendments to the Aligarh Muslim 
University Act cannot be challenged.=o 
2) The expression "educational institutions" used in Article 30 (1) is 
of very wide import and includes a university as well.^ ^ Thus a 
religious or linguistic minority has the right to establish and 
administer educational institution (including university) of its 
choice under Article 30 (1). 
3) The Supreme Court took into consideration the history of 
establishment of M.A.O. College by Sir Syed Ahmad Khan and its 
subsequent culmination into Aligarh Muslim University in 
1920 by an Act of Government of India. The Hon'ble Court seems 
to be in agreement that Sir Syed established the Muhammadan 
Anglo-Oriental College for "imparting liberal education to 
Muslims in literature and science while at the same time 
instruction was to be given in the Muslim religion and traditions 
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also". However, the same M.A.O. College, after becoming Aligarh 
Muslim University under an Act of Central government in 1920, 
ceased to be an educational institution established by the 
Muslims.52 
The above-mentioned case is of great importance and deserves a 
perspicacious analysis. In fact, the Hon'ble Court while taking into 
account the history of establishment of Aligarh Muslim University 
seems to be dealing with the half-truth. Seervai comments: 
"As regards the history of the foundation of the university, it is 
submitted that the whole relevant history is not to be found in the 
judgment. Nor is the effect of so much of the history as has been set 
out properly appreciated" P 
The Aligarh Muslim University is the most visible and 
concrete manifestation of the Aligarh Movement and therefore, the 
establishment of M.A.O. College at Aligarh in 1870s and its culmination 
into a University in 1920 should be seen in the light of Aligarh 
Movement. 
The Aligarh Movement 
Aligarh Movement was an all-comprehensive movement started 
by Sir Syed Ahmad Khan and his companions in the aftermath of the 
Revolt of 1857. The movement aimed at regeneration of Muslims 
through Western education that faced the wrath of British government 
in the Revolt. The Aligarh Movement was vehemently opposed by the 
conservative and orthodox section of the Muslim community. Sir Syed 
was branded as Kafir (infidel) and Fatum (decrees) were issued against 
him. It was alleged that Sir Syed was trying to pollute the Muslim mind 
through English education and he was a British agent. It was also said 
in the decree that it was a sin "to support his college - may God damn 
119 
the founder. And if this college has been founded the supporters would 
be thrown out of the fold of Islam" .^ ^ Thus it was with great difficulty 
and great effort that Sir Syed could establish M.A.O. College and 
convince Muslims to acquire Western Education. To frustrate the 
attempts of negative propaganda against M.A.O. College and Aligarh 
Movement and to avoid confusion about his scheme of education he 
repeatedly said: 
"Philosophy will be in our right hand and Natural Science in our 
left, and the crown of There is no God but Allah and Mohammad 
is His Prophet' will adorn our heads" .^ s 
The Hon'ble Court however, did not deny in the judgment that 
the M.A.O. College was established for the educational advancement of 
Muslims. But it overlooks the fact that the founders of the College 
aimed at achieving the goal of university. On 8* January 1877 when 
Lord Lytton, the Vice Roy and Governor General of India laid the 
foundation of the College, the College Fund Committee explained the 
objectives of the College as follows: 
"The College of which Your Excellency is about to lay the 
foundation-stone differs in many important respects from all other 
educational institutions which this country has seen. There have 
before been schools and colleges founded and endowed by private 
individuals. There have been others built by sovereigns and 
supported by the revenues of the state. But this is the first time in 
the history of the Mohammadans of India, that a college owes its 
establishment not to the charity or love of learning of an individual 
nor to the splendid patronage of a monarch, but to the combined 
wishes and the united efforts of a whole community. It has its origin 
causes which the history of this country has never witnessed 
before. The College was to educate them, (the Muslims) so that 
they may be able to appreciate these blessings; to dispel those 
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illusory traditions of the past which have hindered our progress; to 
remove those prejudices which have hitherto exercised a baneful 
influence on our race; to reconcile oriental learning with western 
literature and science; to inspire in the dreamy minds of the people 
of the East the practical energy which belongs to those of the West; 
to make the Muslims of India worthy and useful subjects of the 
British Crown, to inspire in them that loyalty which springs, not 
from servile submission to a foreign rule, but from genuine 
appreciation of the blessings of good government—these are the 
objects which the founders of the college have prominently in 
view" .5^  
It was further explained by the exponents of the movement that: 
"From the seed which we sow today there may spring up a mighty 
tiee, whose branches, like those of the banyan of the soil, shall in 
their tiirn, strike firm roots into the earth, and themselves send 
forth new and vigorous saplings; that this college may expand into a 
university (italics suppUed), whose sons shall go forth throughout 
the length and breadth of the land to preach the gospel of free 
enquiry, of large-hearted toleration and of pure morality".^'^ 
It is clear from the above passage that the founders wanted that 
the College should culminate into a university. After the establishment 
of the College, the founders continued their effort to convert the College 
into a university. The Hon'ble Court has recorded the events in detail as 
how the Muslim community collected Rupees three million and 
deposited the same with the government for getting the status of 
Aligarh Muslim University by the Act of 1920. 
The long title of the 1920 Act as mentioned by the Court also 
points to the fact that the intention of the then government was to bring 
into existence a Muslim University. The title of the Act was "An Act to 
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establish and incorporate a teaching and residential Muslim University 
at Aligarh". 
The Preamble to the Act refers to dissolution of M.A.O. College 
Aligarh and the Muslim University Association and transfer of all 
properties and rights of the said societies and of the Muslim University 
Foundation Committee to the said University and such property was to 
be applied to the objects and purposes for which the University was 
incorporated. 
The objects and purposes of the University are clear from the 
various sections of the Act of 1920 and the relevant history of the 
creation of two great universities namely Banaras Hindu University in 
1915 and Aligarh Muslim University in 1920 as cited by Seervai.^s 
A perusal of the above mentioned facts clearly establishes that Aligarh 
Muslim University was established for the educational advancement of 
the Muslims. After narrating the relevant history of creation of the two 
universities (Banaras Hindu University and Aligarh Muslim University) 
Seervai concludes: 
"It is submitted that the above history leads to one conclusion and 
one conclusion only, that the Hindu University was established by 
Hindus for Hindus, though it was open to non-Hindus to join the 
university. Similarly, the Muslim University was established by 
Muslims for Muslims though non-Muslims could be admitted" .^ ^ 
Criticizing the judgment, he further says: 
"The fact that the non-Hindu and non-Muslims could be admitted 
does not derogate from this conclusion because, where grants are 
made from public funds, public policy requires that members of 
other communities should not be totally excluded. In fact, in the 
Kerala Opinion Das C.J. observed that an institute established and 
managed by a community did not lose its character as a minority 
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institution because a sprinkling of members of other communities 
were admitted to it" .^^ 
The Court observed that there was nothing in 1920 to prevent the 
MusHms to estabhsh a university by themselves but they did not do so, 
instead they requested and persuaded the Government to establish a 
Muslim University. However, it may be submitted that the Muslim 
community did not request the Government to establish a university by 
itself but they persuaded the Government to convert the M.A.O. 
College (solely established by the Muslims), into a Muslim University. 
The Government agreed but on the condition of deposition of a 
handsome amount of 3 million rupees by the community. The Muslim 
community fulfilled the condition and then got established their desired 
university. 
The Hon'ble Court also discussed in detail the question of 
recognition of degree by the government and suggested that the 
Muslim University had a choice to establish a university by its own. 
However, in such a case the community would not be in a position to 
insist for the recognition of the degrees and diplomas awarded by it. 
Then the Court jumps to the conclusion that the Government 
recognized the degrees because the University was established by the 
Government itself. In the words of the Court: 
"If it would not be possible for the Muslim minority to establish a 
university of the kind whose degrees were bound to be recognized 
by government and therefore it must be held that the Aligarh 
Muslim University was brought iiito existence by the Central 
Legislature and the Government of India".^^ 
However, it may be submitted in this regard that nothing prevents a 
community from asking and government from agreeing that the degrees 
of the University should be recognized by the Government.62 
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Commenting on the judgment, Seervai observes: 
"In the present case the Supreme Court has on narrow technical 
grounds, which are erroneous held that a minority community which 
has striven for, and obtained, the estabhshment of a MusUm University 
and endowed it with coirsiderable property and money had not 
estabhshed that University and that provisions of the Act of 1920 
vesting the supreme government of the University exclusively in 
Muslims did not vest the administration in Muslims. On the Supreme 
Court judgment there is nothing to prevent Parliament from 
converting the Muslim University into a university for foreign 
students or for backward classes. It is submitted that the decision is 
clearly wrong and productive of grave public mischief and should be 
overruled".^3 
The judgment of the Supreme Court in this case created uproar 
in India. The Muslim community was shocked by the judgment. 
The community started political agitations. The Government of India 
half-heartedly tried to minimize the ill effects of the judgment by 
passing the Aligarh Muslim University (Amendment) Act 1972, which 
could not meet the expectations of the agitated minority. Consequently, 
the Government brought Aligarh Muslim University (Amendment) Act, 
1981, which seemingly restored the minority character of Aligarh 
Muslim University. Thus, section 2 (1) of the Act declares: 
"University" means the educational institution of their choice 
established by the Muslims of India, which originated as the Mohammadan 
Anglo-Oriental College, Aligarh and which was subsequently incorporated 
as the Aligarh Muslim University. 
Section 5 (2) (C) of the Act states that the Aligarh Muslim 
University has been established "to promote especially the educational 
and cultural advancement of the Muslims of India". 
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We find that the Government of India tried to rectify its own 
mistakes through the Act of 1981. The Act was indeed a turn-round 
by the Government of India as far as its stand in the Azeez Basha is 
concerned. 
The constitutionality or the validity of the Act was not questioned 
until 2005 and the Muslim minority was under the impression that the 
basis of the conclusion arrived at by the Supreme Court in the Azeez 
Basha case having been substituted by the Amendment Act of 1981 
looses all force and the law laid down by the Supreme Court in Azeez 
Basha no more holds good. 
The subsequent development however, gave a new twist to the 
1981 Act and the minority character of Aligarh Muslim University came 
under scanner. The Aligarh Muslim University on the recommendation 
of its competent bodies and in consultation with the Government of 
India, decided to reserve 50 percent of total seats available for the Post 
Graduate M'edical Courses for Muslims only from the session 2005-
2006. The decision of the University was challenged in the Allahabad 
High Court in Dr. Naresh Aganoal v. Union of India and others.^* The 
main contentions of the petitioners were: 
(a) The Aligarh Muslim University which has been declared to be a 
non-minority institution by the Supreme Court in the case of 
Azeez Basha cannot provide any reservation in respect of Muslim 
students only. It was also argued that Section 2 (1) and section 
(5) (2) (C) of the Aligarh Muslim University (Amendment) Act 
1981 have the effect of virtually overruling the judgment of the 
Hon'ble Supreme Court in the case of Azeez Basha which is legally 
not permissible. 
(b) The Union of India had taken a firm stand before the Supreme 
Court in the case of Azeez Basha that Aligarh Muslim University 
has not been established by the Muslim minority but by a 
Legislative Act, the institution is not entitled to the protection of 
Article 30 of the Constitution of India. The Union Government 
cannot now turn around and assert in these writ proceedings that 
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the Aligarh Muslim University has been established by minority 
community. 
(c) It is beyond the legislative power of the Parliament to 
over reach/reverse the decision of the Court of law. 
(d) The reservation so made by the Aligarh Muslim University is in 
violation of Articles 29 (2) and 14 of the Constitution. 
The Allahabad High Court relied heavily on the Supreme Court 
judgment in Azeez Basha, and observed to the shock of Muslim minority 
that Aligarh Muslim University is not a minority institution and the 
Azeez Basha judgment still holds good. 
The Court also ruled that the main basis of the judgment of the 
Supreme Court in Azeez Basha were the Section 3, Section 4 read with 
section 6 of Legislative Act of 1920, which created the Aligarh Muslim 
University. The said sections have not been amended by the Act of 1981 
and therefore, hold ground even today. This led the Court to conclude 
that: 
"This Court has no hesitation to hold that the basis of the judgment 
of the Hon'ble Supreme Court in Azeez Basha has not been so 
fundamentally altered so as to come to a conclusion that if the 
amendments made under the 1981 Act has been there before the 
Hon'ble Supreme Court at the time of decision of Azeez Basha the 
judgment would have been otherwise".^^ 
Interestingly, in this case also the Allahabad High Court by 
invoking Articles 29 (2) frustrated the attempt of reservation of the 
Muslim students in the University and declared: 
"Reservation of Muslims as has been applied by the Aligarh 
Muslim University for Muslim students only is totally 
unconstitutional and in teeth of Article 29 (2) of the Constitution".^^ 
It is interesting to note that the Supreme Court in the St. Stephen's 
College case had taken into account the structure of the building, the 
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prayer, the religious instructions etc but the Supreme Court in Azeez 
Basha and Allahabad High Court in Dr. Naresh Agarwal case (Supra) 
ignored the more prominent and visible Muslim character of Aligarh 
Muslim University in its buildings, its history, its monogram, its 
degrees and certificates, its Constitution and its life. One hopes that the 
wrong done by the judiciary will be rectified by it subsequently. 
The Aligarh Muslim University may retain minority character 
through political or legislative means also. The Supreme Court in Azeez 
Basha has itself maintained that: 
"Each University has problems of its own and it seems to us that it 
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is for the legislature to decide what kind of Constitution should be 
conferred on a particular university established by it". 
Thus the Parliament of India (if it desires) can pass a new Act or 
make necessary changes in the present Act and restore the minority 
character of Aligarh Muslim University in more unequivocal terms. 
The Aligarh Muslim University has gone in appeal in the 
Supreme Court against the judgment of the Allahabad High Court. 
The appeal has been admitted and the case is pending before the Apex 
Court. Thus, we find that wrong stand taken by the Government of 
India in Azeez Basha case was a falsification of the facts keeping in view 
the history of creation of Aligarh Muslim University. This stand of the 
Government adversely affected the minority character of the Aligarh 
Muslim University. Also, the shadow of doubt created by the Supreme 
Court in the Azeez Basha still continues and the status of AHgarh Muslim 
University as a minority institution is still hanging. 
As the hearing in the case is pending in the Supreme Court, there 
are legal experts and jurists who believe that the minority character of 
the Aligarh Muslim University will be restored by the Court. There are 
others who believe that the solution to the problem of minority 
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character of Aligarh Muslim University is political. Thus if the decision 
goes against the will of Muslim minority the community will definitely 
seek a political solution. Under such circumstances, it may be suggested 
that to remove any doubt about the minority character of AMU, the 
Parliament has to make a change into entry 63, Hst 1, Schedule VII of the 
Constitution of India wherein Aligarh Muslim University and 
Banaras Hindu University along with Delhi University have been 
mentioned as 'institutions of national importance', is to be replaced as 
Aligarh Muslim University a 'Muslim minority institution' of national 
importance. 
The Supreme Court Judgment in T. M.A. Pai Foundation and others 
V. State ofKamataka^^ is another significant case dealing with the various 
facets of establishment and administration of educational institutions 
in general and with minority educational institutions in particular. 
The 11-Judge Special Bench of the Supreme Court framed 11 questions 
for its consideration. These 11 Questions as formulated by the Court 
were as follows: 
Q.l. What is the meaning and content of the expression 
"minorities" in Article 30 of the Constitution? 
Q.2 What is meant by the expression "religion" in Article 30 (1)? 
Whether, followers of a sect or denomination of a particular 
religion can claim minority status even though followers of 
that religion are in majority in that state. 
Q.3 (a) What are the criteria for treating an educational institution as a 
minority educational institution? Would an institution be 
regarded as a minority educational institution because it was 
established by a Person(s) belonging to a religious or linguistic 
minority or it is administered by a person(s) belonging to a 
religious or linguistic minority? 
Q.3 (b) To what extent can professional education be treated as a 
miatter coming under minorities rights under Article 30? 
Q.4 Whether the admission of students to minority educational 
institution, aided or unaided, can be regulated by the State 
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Government or by the university to which the institution is 
affiliated? 
Q.5 (a) Whether the minority's right to estabUsh and administer 
educational institutions of their choice will include the 
procedure and method of admission and selection of students? 
Q.5 (b) Whether the minority institution's right to admission of 
students and to lay down procedure and method of admission 
if any, would be affected in any way by the receipt of State 
aid? 
Q.5 (c) Whether the statutory provisions which regulate the facets 
of administration like control over educational agencies 
and governing bodies, conditions of affiliation to other 
recognition/ withdrawal thereof, and appointment of staff, 
employees, teachers and principals including their service 
conditions and regulation of fees, etc. would interfere with the 
right of administration of minorities? 
Q.6 (a) Where can a minority institution be operationally located? 
Where a religious or linguistic minority in State "A" 
establishes an educational institution in the said State, can 
such educational institution grant preferential admission/ 
reservations and other benefits to members of the religious/ 
linguistic group from other states where they are non-
minorities? 
Q.6 (b) Whether it would be correct to say that only the members of 
that minority residing in State "A" will be treated as the 
members of the minority vis-a-vis such institution? 
Q.7 Whether the members of a linguistic non-minority in one state 
can establish a trust/society in another state and claim 
minority status in that state? 
Q.8. Whether the ratio laid down by this Court in the St. Stephen 
case is correct? If not, what order? 
Q.9 Whether the decision of this Court in Unni Krishnnan j.P.v. 
State of A.P. and the Scheme framed there under require 
reconsideration/ modification and if yes, what? 
Q.IO Whether the non-minorities have the right to establish and 
administer educational institution under Article 21 and 29 (1) 
read with Articles 14 and 15(1), in the same manner and to the 
same extent as minority institutions? 
Q.ll. What is the meaning of the expressions "Education" and 
"Educational Institution" in various provisions of the 
Constitution? Is the right to establish and administer 
educational institutions guaranteed under the Constitution? 
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The 'significance of the above-mentioned questions for minorities' 
educational institutions is not very difficult to understand. However, to 
the disappointment of many concerned citizens and bodies, the Hon'ble 
Court left raany of these questions to be answered by a Regular Bench,^ s 
which is not expected so soon under present conditions. Nevertheless, 
this is a judgment, which has far-reaching implications for minorities' 
educational institutions. 
While dealing with the meaning of the expression "minorities" in 
Article 30, the Court reiterated its consistently held position that the 
religion and linguistic minorities have to be considered on the basis of 
state and the population therein as the reorganization of states has been 
on linguistic lines. The inclusion of education in Concurrent List by the 
Forty-Second Amendment to the Constitution does not change this 
position with regard to the determination of a religious or linguistic 
minority for the purpose of Article 30.^ 9 
Explaining the extent of regulation by the State, the Court held 
that admission of students to unaided minority educational institutions 
(UMEI), where the scope for merit based selection was practically nil, 
could not be regulated by the State Government or University, except 
for providing the qualifications and minimum conditions or eligibility 
in the interest of academic standards. However this right was subject to 
the condition that admission to such institution was on a transparent 
basis and merit was adequately taken care of.^ o Thus, the Court 
contemplates unfettered rights for unaided minority institutions. 
The Court dealt with the extent of State control over aided 
minority institutions and observed: 
"A minority institution does not cease to be so, the moment 
grant-in-aid is received by the institution".''! 
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It is desirable to point out that the Hon'ble Court seems to be 
deviating from its consistently held view regarding state control 
and regulation over minority institutions. The Court empowered 
the concerned state governments to determine the percentage of 
non-minority students to be admitted in aided minority institutions and 
it may vary according to the types of institutions, the courses of 
education etc. This proposition may lead to infringement of rights of 
minorities to administer their educational institutions as the state 
government may fix an unreasonably high percentage of non-minority 
students or a very low (negligible) percentage of them to appease the 
minorities. In either of the cases, this is dangerous for minorities. 
A fundamental right provided by the Constitution under Article 30 has 
been made subservient to the sweet will of state government by this 
proposition of the Hon'ble Court. A senior journalist and social activist 
reacted to this as: 
"The final judgment has to be viewed in the context of the 
government's position, as the governments in states and the Centre 
now seem vested with powers they did not possess".''^ 
While dealing with the scope of Article 30, the Court ruled that 
the right under the said Article is not absolute as to be above the law 
and any regulation framed in the national interest must necessarily 
apply to all educational institutions, whether run by the majority or the 
minority. However, the government regulations cannot destroy the 
minority character of the institution or make the right to administer a 
mere illusion.^^ 
The Supreme Court partly overruled the St. Stephens College case 
and held that: 
"The basic ratio laid down by this Court in the St. Stephens College 
case is correct, as indicated in the judgment. However, rigid 
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percentage cannot be stipulated. It has to be left to authorities to 
prescribe a reasonable percentage having regard to the type of 
institution population and educational needs of minorities" 7* 
The observation of the Hon'ble Court regarding fixing of quota or 
reservation of minorities in admission to institution established and 
administered by them assumes importance as the NDA Government 
led by the BJP wanted that the Court's ruling in St. Stephens College case 
should be overruled. However, the BJP-led government could not get 
the desired ruling from the Supreme Court at least in the matter of 
reservation of minorities in the educational institutions established and 
administered by them but receiving aid from the State. Nevertheless, it 
cannot be denied that the minorities were apprehensive as the 
government at the centre was led by a party, which is known for its 
anti-minority stand.^s The Supreme Court again stood tall as the 
upholder of the rights of minorities and vanguard of secularism, as it 
frustrated the attempt of the Sangh Parivar led by the BJP to destroy the 
autonomy of the minority institutions upheld and clearly expressed in the 
St. Stephens College case. 
The Government had argued that right to establish and administer 
educational institutions is available to all citizens irrespective of caste, 
creed or religion. Perhaps the Government wanted to bring minority and 
majority at par as far as the establishment and management of affairs of 
educational institutions are concerned. However, here again the Bench's 
ruling went against the aspiration and desire of the Government. 
Answering the question No.lO (Supra) the Hon'ble Court observed: 
"The right to establish and administer educational institutions is 
guaranteed under the Constitution to all citizens under Articles 
19 (1) (g) and 26 and to minorities specifically under Article 30. All 
citizens have a right to establish and administer educational 
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institutions under Articles 19 (1) (g) and 26, but this right is subject 
to the provisions of Articles 19 (6) and 26 (a). However, minority 
institutions will have a right to admit students belonging to the 
minority group, in the manner as discussed in the judgment" 7^  
The judgment in this way is quite significant, as it has dealt 
with many important questions. It has reasserted its consistently held 
position of earlier verdicts and made some new observations 
tantamount to redefining many constitutional rights of minorities. 
The weakness of the judgment is that, the 11-judge Bench could not 
answer many important questions and deliberately left them for a 
Regular Bench. Thus, a rare opportunity to address many long-awaited 
issues and grievances of minority educational institutions was lost. 
Keeping in view the piling up of cases in the Supreme Court, it can be 
assumed that there is a long way to go for minorities to get a final 
judgment from the Apex Court, settling some of the very contentious 
old issues and some new created by the judgment. 
Besides Supra discussed select cases in detail, there are many 
other judgments dealing with the cultural and educational rights of 
minorities. 
The Supreme Court of India in State of Bombay v. Bombay Education 
Society and Others^'' dismissed the order of Bombay State directing that 
no school may admit to English medium classes any one except 
Anglo-Indian Students and others of non-Asiatic descent. The Court 
ruled that being a linguistic minority the Anglo Indians have right to 
establish and administer educational institutions of their choice under 
Article 30 (1). Hence, regulation resting the selection of students and 
medium of instruction would be violative of Article 29 (1) and Article 
30 (1). This also includes the right to choose students and determine the 
medium of instructions. The Court also observed that Article 29 (2) of 
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the Constitution prohibits denial of admission on grounds of reUgion 
and language and was wide enough to include all citizens. Interestingly 
the Court declared that the Anglo-Indian Schools, receiving aid have a 
duty under Article 337 to admit non-Anglo-Indian students. 
In Fr. lA/. Proost v. State of Bihar^^ the Supreme Court held that 
St. Xaviers College, Ranchi is a minority institution established by a 
Catholic minority community based on religion and therefore, it must 
enjoy the protection of Article 30 (1). The Court also observed that the 
Pre-Constitution establishment of an institution does not disqualify it 
from claiming the protection under Article 30 (1). Dealing with the issue 
of relation between Article 30 (1) and 29 (1) the Court observed that the 
width of Article 30 (1) cannot be cut down by introducing in it 
considerations on which Article 29 (1) is based. The protection of Article 
30 (1) can be legitimately claimed by a minority institution not only 
when it is engaged exclusively in the conservation of the minority 
language, script or culture but also when it is imparting general 
education. 
The Supreme Court in S.K. Patro v. State ofBihar^^ held that rights 
under Article 29 can be claimed only by Indian citizens whereas Article 
30 does not refer to citizenship as a qualification for members of the 
minorities. Therefore, the fact that contributions or funds have been 
obtained from outside India for establishing and developing an 
institution is no ground for depriving its protection under Article 30. 
The Supreme Court in Sidhrajbai v. State of Gujarat^^ provided 
relief to minority institutions controlled by the United Church of 
Northern India against the order of the Government of Bombay 
directing the concerned institution to reserve 80 percent of the 
seats in the Training College run by it for Government nominees. 
The Government of Bombay threatened that if the order was not 
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followed, grants and recognition to the institution would be withdrawn. 
The Court held that the order of the Government of Bombay led to 
infringement of the rights vested in the Society to administer the 
Training College. 
Such an order, according to the Court was a clear violation of 
Article 30 (1) as it was not a reasonable regulation. The Court observed 
that unlike the rights contained in Article 19, which were subject to 
reasonable restrictions. Article 30 was in absolute terms, which 
allows only reasonable restrictions and that too in the interest of 
education, discipline and institution as a whole. It is also important to 
note that the Court rejected the test of "national or public interest", for 
imposing restrictions on minority educational institutions and held that 
regulation can be allowed in the true interest of efficiency of instruction, 
discipline, health, sanitation, morality, public order. 
The Apex Court in D.A.V. College Trust v. State of Punjab^'^ 
provided relief to Arya Samajis (Hindus) living in Punjab wherein the 
Sikhs form the majority. The Court declared that provisions of Punjabi 
University's Circular declaring Punjabi to be the sole medium of 
instruction cmd examination was beyond the preview of the University 
Act and in violation of Articles 29 (1) and 30 (1). In this case also, the 
Court took state as a unit to determine minority and observed that the 
Arya Samajis living in Punjab are religious and linguistic minority 
(having their own language and distinct script). They have a right to 
establish and administer educational institutions of their choice under 
Article 30 (1) and right to conserve their language and culture under 
Article 29 (1). 
135 
Conclusion 
A perusal of the foregoing analysis of decisions of the Supreme 
Court of India pertaining to rights of minorities leads us to the 
following conclusions: 
1. It has assumed the status of a settled law that the minorities for 
the purposes of Articles 29 and 30 shall be determined on the 
basis of their numerical strength in the states of the Indian Union. 
That is, a community can be declared a minority in particular 
states but not for the whole of India. The judiciary in India has 
taken a commonsensical and arithmetical basis for the 
determination of linguistic and religious minority. This approach 
of the Court does not satisfy the requirements of contemporary 
international minority jurisprudence under which besides 
numerical inferiority, the factors like non-dominant status of a 
group and its desire to preserve its distinct identity are taken into 
account. 
2. The Supreme Court in general has been sympathetic and 
generous in dealing with the cases of minorities' educational 
institutions but the apparent conflict between Articles 29 (2) and 
30 (1) has more often than not puzzled the Court. Consequently, 
some decisions of the Court have gone against the interest of 
minorities' educational institutions. Nevertheless, the Supreme 
Court has quite successfully tried to strike a balance between the 
two conflicting Articles of the Constitution. 
3. The Apex Court has consistently upheld the right of minorities to 
establish and administer the educational institutions of their 
choice. It has saved these institutions from undue and uncalled 
for intervention of the State. However, the Court has quite 
categorically maintained that right to administer does not mean 
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right to mal-administer. Thus for the better administration and 
high standard of education, the minimum but reasonable 
restrictions or regulation by the State has been allowed. It cannot 
be denied that many educational institutions administered by 
minorities have flourished under the regulation and patronage of 
the State. 
4. Although the Constitution is silent on the issue of preferential 
admission of minority candidates to the state- aided educational 
institutions, the Supreme Court has provided this right by 
broadening the scope and ambit of Article 30 (1). Thus in the 
St. Stephens College case (Supra), the Court allowed up to 50 per 
cent reservation for the Christian community (founder of the 
College). The decision has been held as a generosity of the Court 
favouring minority institution. On the other hand, it has been 
criticized as forcing uncalled for ceiling of 50 percent on 
minorities' institutions. The Supreme Court in T.M.A. Pai case 
(Supra) has liberated the institutions of minorities from the ceiling 
of 50 percent by partly overruling the St. Stephen's College 
decision. But, the judgment has rung an alarming bell in the 
minds of minorities as they fear that by holding that state 
governments will decide the percentage of admission of non-
minority students in aided minority institutions, the Court has 
opened a door for undue interference of the state in their 
constitutionally guaranteed right. 
5. The Supreme Court has consistently upheld that there must be a 
sprinkling of other communities in the educational institutions 
maintained by minorities. This is must, according to Court for 
promoting secularism and doing away with religious bigotry. 
No one can deny that a minority institution with 100% students 
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of its own community cannot promote the most cherished 
ideals expressed in the Preamble to the Constitution and in 
Fundamental Duties. Thus to maintain unity with diversity and 
live in mutual peace the communities must interact and as the 
educational institutions are the melting pot, the sprinkling of 
other communities must be encouraged. However, one fails to 
understand that why the same sprinkling of minorities has not 
been sought by the Court in the institutions and agencies 
maintained by the state. 
6. The judiciary has also provided exception to minority institution 
as far as the reservation of seats for the Scheduled Castes, 
Scheduled Tribes and Other Backward Classes is concerned. 
The Courts have ruled that promotion of education of Scheduled 
Castes and Scheduled Tribes may be a very noble and laudable 
cause, but as this will not promote the purposes of minority, its 
freedom of choice cannot be limited by any such consideration of 
public good or national interest.82 
7. The judiciary has provided protection to minority educational 
institutions established even before the independence of India or 
pre-Constitution institutions. It has categorically maintained that 
the fact that a particular minority institution was established 
prior to the promulgation of the Constitution of India does not 
/ disqualify it from seeking and getting protection under Article 
30 (1) of the Constitution. Moreover, the Supreme Court has 
shown judicial liberalism in the case of minorities by declaring 
that the fact that financial contributions have been obtained from 
outside India for establishing and developing an institution is no 
ground for denying it protection un.der Article 30.^ 3 However, it 
seems desirable to mention here that the Foreign Contributions 
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Regulation Act promulgated by Government of India, has made it 
very difficult for minorities, especially for the Muslims and 
Christians to get foreign contributions for running or establishing 
educational institutions of their choice. Thus despite, there being 
a very encouraging interpretation of Article 30 (1) by the Hon'ble 
Supreme Court, we find that minorities find it difficult to obtain 
foreign funds, thanks to vicious propaganda against them.^ 
The Supreme Court judgment in Azeez Basha case (Supra) is in 
marked deviation from its consistent approach in dealing 
with the rights of minorities to administer their educational 
institutions. The basis of denial of Minority Character of Aligarh 
Muslim University is erroneous. The Court's contention that 
Aligarh Muslim University was not established by the Muslims of 
India but by the central legislature under the Aligarh Muslim 
University Act 1920 is a wrongly assumed illogical position. The 
decision has created apprehension and confusion that what 
would be the status of a minority-run college if it approaches for 
converting the college into a university and also seeks aid from 
the State. As a matter of fact, denying the minority or more 
specifically Muslim Character of Aligarh Muslim University is 
denying its historical character. 
The right conferred by Article 30 (1) has been subjected to 
the limitation imposed by Article 29 (2). Thus, the minority 
institutions receiving grant-in-aid cannot deny admission into 
such institutions to any citizens on ground only of religion, caste 
etc. However, reserving seats for minority students to a 
reasonable extent to preserve the minority character of the 
institution will not be only on ground of religion, caste etc. 
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10. Thus on the basis of several judicial pronouncements, it can be 
inferred that the Judiciary in India has been the upholder of 
the rights granted to minorities by the Constitution. It has 
consistently maintained its image of the guardian of the 
Constitution and custodian of the rights and freedoms provided 
to minorities. The Supreme Court (especially) has saved minority 
institutions from the undue interference of the executive and 
legislature. In many of the cases, it has widened the scope and 
ambit of cultural and educational rights of minorities. 
Besides, special rights of minorities, the Supreme Court has been 
instrumental in ensuring that other important rights available to all like 
right to life, right to freedom of religion etc are given due importance in 
cases of minorities. The Apex Court quite effectively intervened in the 
affairs of Gujarat after the communal slaughter of Muslims in 2002. 
It issued instructions and directives to ensure the preservation of rights 
of minorities in Gujarat. It is under the direction of Supreme Court, that 
many closed cases of Gujarat riots 2002 have been reopened and the 
perpetrators of violence are being brought to book. 
However, on many occasions the minorities feel that the judiciary 
especially the lower courts and few High Courts have not lived up to 
the expectations of disgruntled minorities. Thus mishandling of 
Babri Masjid - Ramjanam Bhoomi issuers by the lower court and 
subsequently by the upper judiciary has lowered its image. Denying 
benefit of reservation to Dalit Christians and Dalit Muslims^^ [^ another 
issue which has adversely affected the image of judiciary. Besides, the 
silence of judiciary on the issue of denying access to legal remedy in 
accordance with principle of natural justice, to the accused of terrorist 
activities'^, the Supreme Court's assertion that Hindutva is a way of 
lifers, its rejection of the plea of a Muslim student to grow a beard in the 
Convent School and irresponsible remark of learned judge that 
secularism cannot be overstretched,'^ are few instances having negative 
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FOR MONITORING MINORITY 
SAFEGUARDS: CREATION OF 
MINORITIES COMMISSION 
Chapter V 
INSTITUTIONAL MECHANISM FOR MONITORING 
MINORITY SAFEGUARDS: CREATION OF 
MINORITIES COMMISSION 
Creation and growth of institutions for catering to the needs 
of citizens and to face day-to-day challenges is the hallmark of a 
vibrant democratic state. A developing state like India with diversities 
which also suffers from scarcity of resources and population growth has 
to make extra efforts to deal with extraordinary situations created 
by the circumstances. The creation of the Minorities Commission was 
an important step taken by the Central Government towards the 
institutional arrangements to enforce the rights and safeguards of 
minorities in India. 
Historical Background 
The Minorities Commission was a semi-governmental body 
which was created in 1978 by a Government Resolution.^ The Commission 
got statutory status with the enactment of the National Commission 
for Minorities Act, 1992 and was renamed as National Commission 
for Minorities.2 However, the root of this body can be traced to 
pre-independence days. It was Sapru Committee^ 1945 which proposed 
the establishment at the centre and in each of the provinces an 
independent Minority Commission. The functions assigned to the 
proposed commission were: 
i) to keep a constant watch over the interests of minority 
communities in the area; 
ii) without attempting to deal with stray administrative acts or 
individual grievances, to call for such information as the 
comn:iission may consider necessary for discharging their 
functions; 
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iii) to review periodically - for example once every six months - the 
policy pursued by the legislature and the executive in regard to 
the implementing of non-justifiable fundamental rights assured 
by the Constitution to minority communities and to submit a 
report to the Prime Minister.^ 
After the lapse of Sapru Committee the creation of a body for 
protecting the rights of minorities was discussed in detail in the 
Constituent Assembly of India. The Questionnaire on Minority Rights 
(drafted by K.M. Munshi and circulated among the members of the 
Sub-Committee on Minorities) contained a question about the setting 
up of machinery to supervise the efficacy of the safeguards provided 
to minorities .5 Subsequently, the issue of administrative machinery 
to ensure protection of rights of minorities was taken up by the 
Sub-Committee. Several proposals were brought before it for consideration 
including the establishment of 'a Minority Commission whose findings 
should be mandatory on government' (proposed by Mr. Khandekar).^ 
Mr. Anthony suggested a Minority Commission with the right only to 
make a report.^ However, both the proposals were lost by majority in 
the Sub-Committee. Dr. Ambedkar's proposal for the appointment of an 
independent officer by the President at the centre and by the Governors 
in the provinces to report to the Union and Provincial legislatures 
respectively about the working of the safeguards provided to minorities 
was finally accepted. Thus Article 299 of the Draft Constitution made 
provisions for appointment of a Special Officer for Minorities to 
look-after the safeguards. But sadly, after the partition when the debate 
on minority rights was reopened in the Constituent Assembly, the 
proposal of Ambedkar was dropped in the 'changed circumstances'^ 
and minorities were suggested to 'trust the good-sense and sense of fairness 
of the majority' (italics supplied) rather than demanding any kind of 
reservation for them.^ 
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When the debate on minority rights was reopened in the 
Constituent Assembly on 26* May 1949 and the House was determined 
to reject any kind of reservation on reUgious ground, Jawaharlal Nehru 
made a historic speech. He favoured the motion that there should not 
be any reservation for minority based on religion but with a note of 
caution. He said: 
"I would remind the House that this is an act of faith, an act of faith 
for all of us, an act of faith above all for the majority community 
because they will have to show after this that they can behave to 
others in a generous, fair and just way, let us live up to that faith" .^ '^  
But the subsequent events and experiences revealed that the state 
or the majority community could not live up to the faith expressed by 
Nehru. Large scale communal riots with not only the complacency of 
the state apparatus but also with its active participation in atrocities 
against minorities suggest that the right to life of minorities are under 
threat let alone the special safeguards provided to them in the 
Constitution of India. Sardar Patel's assurance to minorities in the 
Constituent Assembly of India that 'trust us and see what happens'^^ 
was unfolding on minorities in a different manner as they were being 
subjected to torture, cruelty and discrimination. The greatest challenge 
faced by the minorities in independent India is constant threat to 
their life and property and the failure of the State in providing 
them protection during turbulent situations. The studies of riots in 
post-independence India have revealed this fact very clearly.12 
Creation of the Central Minorities Commission 
The seed of the idea of a Minorities Commission was sowed 
in the State of Uttar Pradesh in 1960 when a one-man Minorities 
Commission was created at Lucknow. Then the Government of Bihar 
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set up a multi-member Minorities Commission in 1971. Following UP and 
Bihar, the Government of Gujarat created a state Minorities High Powered 
Comnuttee in 1977.W All these three ir\stitutional arrangements were made 
with the purpose of securing effective implementation and enforcement of 
the safeguards provided to minorities in the Constitution. 
Establishment of the Commission 
Since Independence India has witnessed large-scale communal 
riots with genocidal tendencies against minorities. It developed a sense 
of insecurity and discrimination amongst them. The Government of 
India under the uninterrupted rule of the Congress Party did not deem 
it fit to make any special institutional arrangement to keep a watch over 
the situation. Meanwhile, the Congress sowed the seeds of its own 
destruction as it proclaimed emergency in the largest democracy of the 
world. The two years of emergency (1975-1977) led to unprecedented 
violation of human rights which turned public opinion against the 
Congress. Subsequently in the General Elections of 1977, it was badly 
defeated and a coalition government was formed under the leadership 
of the former leader of the Congress, Morarji Desai. Thus the first 
institutional arrangement for the protection of rights of minorities at the 
Centre was made by the first non-Congress government at the Centre. 
A semi-governmental organization called the "Minorities Commission" 
was created in the capital city of India.^^ 
The Central Minorities Commission was created by a Government 
Notification issued on 12 January 1978. The Resolution itself reflects 
that there existed a feeling of iiisecurity and discrimination amongst 
minorities. The Resolution states: 
"Despite the safeguards provided in the Constitution and the laws 
in force, there persists among the minorities a feeling of inequality 
and discrimination. In order to preserve secular tiaditions and to 
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promote National Integration the Government of India attaches the 
highest importance to the enforcement of the safeguards provided 
for the minorities and is of the firm view that effective institutional 
arrangements are urgently required for the enforcement and 
implementation of all the safeguards provided for the Minorities in 
the Constitution, in the Central and State laws and in Government 
pohcies and administrative schemes enunciated from time to time. 
The Government of India has therefore, resolved to set up a 
Minorities Commission to safeguard the interests of the Minorities 
whether based on religion or language".^ ^ 
The above-mentioned Resolution of the Central Government 
entrusted the Minorities Commission at the Centre with the following 
functions: 
(i) to evaluate the working of the various safeguards provided in the 
Constitution for the protection of Minorities and in the laws 
passed by the Union and the State Governments; 
(ii) to make recommendations with a view to ensuring effective 
implementation and enforcement of all the safeguards and the 
laws; 
(iii) to undertake a review of the implementation of the policies 
pursued by the Union and the State Governments with respect to 
the Minorities 
(iv) to look into the specific complaints regarding deprivation of 
rights and safeguards for the Minorities; 
(v) to conduct studies, research and analysis on the question of 
avoidance of discrimination against Minorities; 
(vi) to suggest appropriate legal and welfare measures in respect of 
any Minority; 
(vii) to serve as a National Clearance House for information in respect 
of the conditions of the Minorities; and 




The said resolution also mentioned that the Commission shall 
consist of a chairman and two other members whose term would not 
ordinarily exceed three years.^'' Accordingly, a three member Central 
Minorities Commission was set up by the President on 26 February 
1978. The Commission was headed by a Parsi Chairman and having 
two members one each drawn from the Christian and the Muslim 
communities.!^ However, the appointment of a Parsi as Chairman 
created a lot of controversy. The largest minority of the country, which 
was actually the worst victim of the communal slaughter and 
repression felt neglected and cheated. Thus, the Commission with its 
creation was shadowed in controversy. The criticism and furore 
forced the Government to review its decision and the Commission 
was reconstituted on 28 July 1978. This time the composition of 
the Commission was different with a Muslim chairman and four 
members one each drawn from the Buddhist, Christian, Parsi and Sikh 
communities.!^ 
If we try to delve deep into the Resolution of the Government for 
the creation of the Commission, we find quite satisfactorily that the 
Government made an earnest endeavour to make the Commission 
effective and instrumental. For example, besides other things the 
Resolution also said that all the Central Government Ministries and 
Departments will furnish to the Commission all the information, 
documents and assistance required by the Commission, expressing a 
trust that the State governments too will do the same. It asked the 
Commission to submit to the President of India, Annual Reports 
detailing its activities and recommendations besides submitting to the 
Government special reports whenever it deemed necessary on the 
matters within their scope of work and all Annual Reports of the 
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Commission were required to be laid before each House of 
Parliament v/ith Action Taken Memorandums, also explaining the 
reasons for non-acceptance of a recommendation if any.20 However, the 
Commission which was created with high hopes could not live up to 
the expectations because of the inadequate powers assigned to it. 
Debates on Granting a Constitutional Status to the Minorities 
Commission 
The Janata Government further showed its sincerity with regard 
to the Minorities Commission when it introduced in the Lok Sabha 46* 
Constitutional Amendment Bill on 3 August 1978. The purpose of the 
Bill was to abolish the office of the Special Officer for Linguistic 
Minorities provided for in Article 350-B, and to add Article 338-A to 
make room for a constitutionally sanctioned Minorities Commission.21 
While introducing the Amendment Bill in the Lok Sabha, the 
Government in the Statement of Objects and Reasons said: 
"The Government are of the view that appointment of a 
Commission to safeguard the interests of all Minorities, whether 
based on religion or language would provide a more satisfactory 
institutional arrangement for achieving the desired objective. 
A Minorities Commission was, therefore, set up by an executive 
order. Such a Commission would, if set up in pursuance of 
constitutional provisions, inspire greater confidence among the 
Minorities" .22 
Unfortunately, the Bill lapsed due to lack of interest showed by 
the members of the ruling coalition and apathy of the Congress then 
sitting in opposition. The Government however made another 
attempt to grant Minorities Commission a constitutional status by 
bringing in Fifty-First Amendment Bill in 1979 with the same purpose 
and objects. This time the Bill was hotly debated in the Lok Sabha but 
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failed to get the required support and could not be passed. Thus, the 
first non-Congress Government failed in its attempt to grant the 
constitutional status to the Commission. However, the Morarji 
Government should be appreciated to demonstrate political will to 
create a body like Minorities Commission for the protection of the rights 
of minorities in India. 
With the fall of Janata Government in 1979 and return of the 
Congress to power, the very existence of the Central Minorities 
Commission (created by Janata Government) was in danger. But the 
Commission once created had attracted the attention and interest of 
minorities and it would have been against the simple political wisdom 
for the Congress to dismantle this body. Thus rather than bringing this 
body to an end the Congress government deformed it and its face was 
changed. The Commission was allowed to complete its three years 
term. On the completion of its first term, the Commission was given 
second term in 1984 but with a new circular under which it was placed 
under the newly created Ministry of Welfare. Tahir Mahmood viewed 
this as a major departure in Government's policy and observed: 
"This was indeed a big ideological transition for the Commission 
which changed its very nature and face. What was conceived and 
started as a rights enforcement mechanism was now perceived as a 
welfare agency" P-'^ [emphasis added] 
Although, the Commission was never dismantled after its 
creation in 1978, its powers were progressively curtailed. The Congress 
Government never tried to give it a constitutional or statutory status 
until 1991. The United Front Government led by V.P. Singh could not 
give it a constitutional status because he formed government with the 
help of the Bharatiya Janata Party (BJP) which was dead against the 
Minorities Commission.24 It was only in 1991, when the Congress 
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returned to power that it tried to accord the Commission an ordinary 
statutory status. This was also because the Hindu card played by 
Rajiv Gandhi in 1986 had a boomerang effect. The BJP grabbed 
the opportunity and started Ramjanam Bhoomi movement with 
unimaginable success.^s The Congress on the other hand lost its 
minority vote bank. Later on V.P. Singh with Mandal card robbed 
Congress of its traditional SC, ST, OBCs vote bank. The Congress was 
losing its traditional support base, and therefore it was determined to 
regain minority support. Also the period 1980 to 1992 is the worst as far 
as the frequency of communal riots with genocidal tendencies against 
minorities is concerned. The Moradabad riots 1980, Biharsharif 1981, 
Godhra (1980-81) Nellie (Assam) 1983, Bhiwandi 1984, Anti-Sikh riots of 
Delhi 1984, Delhi riots 1987, Meerut 1987, Bhagalpur 1989, Aligarh 1990, 
Varanasi 1991, Bombay 1992-93 are the few such riots to mention.26 
This was a period when the country was facing turbulence due to the 
Ramjanam Bhoomi movement resulting into the demolition of Babri 
Masjid on 6 December 1992. The secessionist Khalistan Movement 
and operation Blue Star^ ^ greatly annoyed the Sikh minority and 
subsequently assassination of Indira Gandhi by her Sikh body 
guards led to anti-Sikh pogrom in Delhi^s and many other places. 
The anti-Christian campaign by the Sangh Parivar resulting into 
violence against the Christian minority developed a sense of insecurity 
and gross injustice amongst them and other minorities. This is also a 
coincidence that the United Nations General Assembly was preparing 
to adopt Declaration on the Rights of Persons Belonging to National or 
Ethnic, Religious and Linguistic Minorities on 18 December 1992. 
These were the circumstances under which the Congress Government 
at the centre decided to grant statutory status (not constitutional status 
as promised by it in its election manifesto of 1991) to the existing 
154 
Minorities Commission by an Act of Parliament. Thus on 4* May 1992, 
a "National Commission for Minorities Bill" was introduced in the 
Lok Sabha. Mr. Sita Ram Kesri the then Welfare Minister presented the 
Bill. The Statement of Objects and Reasons of the Bill stated that 
"The Minorities Commission with a statutory status would infuse 
confidence among the Minorities about the working and effectiveness 
of the Commission. It would also carry more weight with the State 
Government/Union Territory Administrations and the Ministries/ 
Departments and other organizations of the Central Government".^^ 
Debates on the Bill (11-12 May 1992) 
When the Bill to constitute a National Commission for Minorities 
with statutory status was introduced in the Lok Sabha on 11 May 1992, 
it generated a heated debate between the opposition and the Treasury 
Bench. The leader of the Opposition in the Lok Sabha L.K. Advani 
vehemently opposed it. He argued: 
"I oppose it not only because of the contents of this particular Bill 
but I oppose it on more basic grounds. I regard it as one more 
example of the Goverrmient's mishandling of this issue which is 
ostensibly related to minorities, but which, I believe is very much 
linked up with the unity of this countiy. As it is, I regard tfiis 
particular piece of legislation as ill-conceived and retiograde. It will 
solve no problem, it will create new problems" .^ ° 
In course of his argument, to oppose the Bill Advani quoted B. 
Shiva Rao, Pandit Nehru, Sardar Patel and D.D. Basu.^^ 
Advani blamed the politics of vote bank for the bill and argued: 
"This kind of bill is addressed in name, of course to the Christians, to 
the Parsis, to the Sikhs etc.. But it is addressed only to one section. I am 
sorry to say that this is not prompted by any earnest consideration of 
their interest. This is prompted by sordid politics of the vote banks" .^ 2 
155 
Advani quite naively observed that the creation of Minority 
Commission will tear India into pieces and will encourage Muslims to 
demand a second Pakistan for Muslim majority area, Christendom for 
Christians, or a Khalistan so far as the Sikhs are concerned.3^ 
Mr. Advani also pointed out that as the BJP was in good strength 
in the Parliament, the Congress Government could not give Minorities 
Commission a constitutional status. He suggested that in place of 
Minorities Commission a 'National Integration - cum - Human Rights 
Commission' should be set up which was earlier recommended by 
Justice Beg who happened to be the chairman of the Minorities 
Commission. He also pointed out the definitional dilemma surrounding 
minority.34 In fact, his speech in the Parliament was meant not only to 
oppose the Bill on Commission but he was adamant that there should 
not be anything like minority or majority. Minorities should surrender 
their distinct identity and assimilate themselves into majority has been 
the consistently held ideological position of the Sangh Parivar.35 
Dig Vijay Singh of the Congress while supporting the Bill argued 
that the Minorities Commission should be empowered with the specific 
powers to investigate and prosecute all suit offenders who have 
violated the rights of minorities. He asserted that more teeth have to be 
given to the Minorities Commission to make it more effective and 
meaningful.3'^  
He also threw light on the atrocities committed by the BJP 
Government against the minorities in Madhya Pradesh. He also said 
that the 15-Point Programme37 initiated by the late Indira Gandhi is not 
being followed in this country. He demanded that there must be a 
review of the implementation of the 15-Point Programmes in each state 
and there should be punishment for those states, which are not 
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following the recommendations and the decisions of the Government of 
India.38 
Ram Vilas Paswan argued that the establishment of the 
Minorities Commission in 1978 by the Janata Party regime was a 
historic deed and now when the Commission is going to be given a 
statutory status it must have equal powers as that of the SCs and STs 
Commission. He also argued that the Government must provide 
minorities with the equal rights as are envisaged for Scheduled Castes 
and Scheduled Tribes.^^Mani Shankar Aiyar strongly supported the Bill 
and argued against the double standard of the BJP.^ o Shrimati Shusheela 
Gopalan strongly supported the Bill and gave emphasis on proper 
implementation of the provision of the Bill. She also pointed out that the 
proposed Commission should be made to participate in the planning 
process for minorities in cooperation with the Planning Commission.^i 
Ebrahim Sulaiman Sait also compared the powers of the 
Minorities Commission with that of the Scheduled Castes and 
Scheduled Tribes Commission and said that more powers have been 
given to the SC & ST Commission in comparison to NCM. Therefore, 
the NCM should be brought at par with the SC & ST Commission to 
make it more effective .^ ^ 
Sultan Salahuddin Owaisi speaking on the occasion said: 
"I cannot support this bill wholeheartedly, because if the 
Government is really interested to set right the injustice done to the 
Muslim minority, it should have given those rights which have 
been given to the Scheduled Castes and Scheduled Tribes through a 
bill which has been passed by the House. But it is a very strange 
policy of the Congress that it shows a lot of sympathy, but when the 
occasiion for giving something arises it makes a lot of curtailment in 
the facilities which were genuinely required for the minorities" .^ 3 
157 
He said that in the absence of real powers to the Commission 
nothing concrete can be achieved through it. He argued that as a result 
of it the Commission will present reports only and will not be able to 
take concrete steps for the welfare of the minorities". Mr. Owaisi 
demanded adequate powers for the proposed Commission. 
Raja Gopal Naidu Ramasamy not only supported the Bill but also 
gave valuable suggestions on the issue. He suggested that: 
"I fully agree with the principles of the Bill and I also agree with the 
necessity of according the Minorities Commission a statutory 
status. While the government is for a statutory status to the 
Commission, I would like to go a step further and suggest that it 
should be given a statutory and democratic status. To achieve this 
end, I propose the creation of a standing Parliamentary Committee 
on the Welfare of Minorities. The Committee must be created 
on the lines of the existing Committee like PUC, PAC and SC, 
ST Committee. The creation of such a Committee has several 
advantages. A Parliamentary Committee will be more independent 
than a commission constituted by the Government. It will have 
enormous powers to summon witnesses and documents, and it will 
have access to all areas affected by communal riots and the 
functioning of the Committee carmot be obstructed as it enjoys 
the privilege of the Houses. The wilful disobedience to comply 
with the directions of the Committee for implementation of 
its recommendations will also attract punishment for breach of 
privilege" .44 
He also made some important suggestions for the uplift of 
minorities. These suggestions mirror the grievances and plight of 
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minorities in India. Some important suggestions made by Raja Gopal 
Naidu were as follows: 
(i) The Chairman and the Members of the proposed Commission 
should not be appointed by the Central Government. They 
should be elected by the members of the Parliament. 
(ii) The continuance of the Commission must be reviewed at every 10 
years. 
(iii) The Report of the Commission must be tabled before the state 
legislatures because in most cases, they are the implementing 
authority. 
(iv) The development of composite Police force is essential to allay 
the fears among the minority communities. 
(v) An express provision for trying communal offences by special 
courts should also have been made in the Bill 
(vi) Special provisions on the lines of Tamil Nadu Prevention of 
Destruction to Public Properties Act and Goondas Act should be 
there in the Bill for detaining people who incite communal 
violence in addition to provisions in the National Security Act. 
(vii) The root cause of several communal tensions all over India is the 
Press. We must note with disapproval the role played by the 
press in the name of freedom in inciting communal violence. 
Most of the regional Press is indulging in yellow journalism. 
Therefore, those who cry for codification of privileges of 
public representatives must realize that indeed we want a law 
for regulating freedom of pressmen who are, unlike public 
representatives not accountable to the people of India. The 
government must bring a law for regulating Press freedom.'^ ^ 
S.M. Lai Jan Basha supported the Bill and demanded that 
Minorities Finance Corporations should be set up in each and 
every state. He also demanded measures to reserve 5 to 10% jobs for 
minorities and similar reservations for them in education in proportion 
to their population.^s 
Shri Chitta Basu while supporting the Bill said that the creation 
of the Commission with statutory backup is in fulfilment of our 
national commitment of our freedom movement.47 
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Syed Shahabuddin delivered an insightful speech on minority 
problems and proclaimed uniformity can never be as lovely as 
diversity*^ while giving his opinion on the Bill, Shahabuddin said: 
"I would like to add that minority problem is not (therefore) just a 
Muslim problem. It is a political problem and a national problem. 
What is the essence of the Problem? There is enough safeguard in 
this book, Sir, enough in the law that we have made. But we need 
a watchdog; we need an autonomous body to keep a tab on the gap 
between precept and practice. The problems of the deprived groups 
arise not because the rights have not been defined and do not flow 
from the Constitution. They do. They arise because in actual 
practice, man being what he is, there is always a gap between 
precept and practice, between the constitutional safeguards and 
the implementation. Therefore, the essence of the Minorities 
Commission must be to act as a watchdog and the capacity to look 
into a right claimed under the Constitution. 1 may ask for the moon, 
and you have every right to deny me the moon. If I ask something 
that is implicit and exphcit in the Constitution, you have no right to 
deny me. And if you deny me, I must have an authority to whom I 
can appeal. That is why I wanted a statutory status for the 
Minorities Commission".^^ 
He also shared his experience of the Minorities Commission that 
existed since 1978 and observed: 
"It was a like a toy in our hand; it had no life, it had no spirit; it was 
not really functioning; it was not even a mechanical toy; it was a 
rigid and friged toy which could not laugh; which could not cry 
and which could not weep. Therefore, today you are instilling life 
into it. It was created in 1978...it could not be given a statutory 
status at that time and until 1992 it has completed 13 years of its 
life. Twelve reports have been submitted. I believe that nine of the 
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reports have been placed on the table of the House by the Hon'ble 
Ministers concerned over a period of time. I am very sorry to 
inform you that none of these reports have ever been discussed in 
this House" .50 
He expressed hope that "with the passage of this bill, we shall 
certainly ensure that there is at least annual debate on the state of the 
minorities in our country". Shahabuddin complained that the famous 
report of the High Power Panel headed by Mr. Gopal Singh, remained 
unimplemented. He also suggested that, the 15-Point Programme needs 
to be recast. He said regarding the programme that "it has not been 
implemented because in many ways it is not implementable". He called 
upon to make the programme "an effective instrument for the welfare 
of the religious minorities of the country".^^ 
Kumari Farida Topno supported the Bill. While evaluating the 
performance of the Minorities Commission since 1978 she said: 
"Till today, the work of the Minorities Commission has been of a 
survey making and recommending authority. Its recommendations 
have no compelling force to the legislature to be bound to consider 
such recommendations. The administration has not been made 
answerable for its acts of commission and ommission leading to 
encroachment upon minority rights. In the recent past many 
commxmal violence have taken place in many parts of the country. 
And what was the role of the Minorities Commission? Is it just to 
survey and report? How many administrators have been made 
answerable or have been punished?"52 
She suggested that the Commission must have enormous 
administrative as well as judicial powers to try and punish the 
persons responsible for such communal violence. In order to deal 
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with firmly and timely, a riot force may be created and be placed 
under the disposal of the Minorities Commission. 
Prof. Rasa Singh Rawat opposed the Bill and went to the extent of 
saying: 
"Hardly has the nation forgotten the trauma of partition that Shri 
Kesri has come up with a National Commission for Minorities Bill, 
which caries within its womb, the seeds of another partition".53 
Sheesh Chandra Dikshit termed the Bill as anti-national, and 
"against the national integration".54 
While the debate on the Bill was going to be concluded after the 
Speech of Sri Sita Ram Kesri, Syed Shahabuddin again sent the Minister 
on back foot by asking as to .... Why there is a difference between the 
functions of the Commission of the Scheduled Castes, Scheduled 
Tribes and the earlier functions of the Minorities Commission set up 
through a resolution? He asserted that the functions of this Commission 
should be same as that of the Scheduled Castes and Scheduled 
Tribes Comimission.ss Many members rose to support the proposal of 
Syed Shahabuddin but the proposed Bill was passed without any 
substantial change. L.K. Advani, leader of the opposition, left the House 
by saying "we don't want to be associated with the passage of this 
bill and therefore we are leaving the House in protest". After that the 
Motion was adopted. Commenting upon the debate on the Bill, Tahir 
Mahmood says: 
"The debaters on both sides went far beyond the scope and 
purposes of the Bill and talked about a lot of other things having no 
direct relevance to it".^ ^ 
The National Commission for Minorities Act, 1992 
The Act consists of five chapters. Chapter 1 of the Act deals with 
title, extent and definitional aspects. The Act has declared that it 
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extends to the whole of India except the state of Jammu & Kashmir, and 
for the purposes of the Act, Minority means" a community notified as 
such by the Central Government.^'' 
Chapter II deals with the composition of the Commission, term 
of office and conditions of service of chairperson and members 
and procedure of removal of chairperson and members, salaries and 
allowances of its employees and officers. Chapter III deals with powers 
and functions of the Commission. 
Chapter IV and V deal with Finance, Accounts and Audit, and 
Miscellaneous matters respectively. 
The powers and functions assigned to the NCM under Chapter III 
of the NCM Act 1992 are as follows: 
(1) The Commission shall perform all or any of the following 
functions, namely — 
a) evaluate the progress of the development of minorities under 
the Union or States; 
b) monitor the working of the safeguards provided in the 
Constitution and in laws enacted by Parliament and the State 
Legislature; 
c) make recommendations for the effective implementation of 
safeguards for the protection of the interests of minorities by 
the Central Government or the State Governments; 
d) look into specific complaints regarding deprivation of rights 
and safeguards of the minorities and take up such matters 
with the appropriate authorities; 
e) cause studies to be undertaken into problems arising out of 
any discrimination against minorities and recommend 
measures for their removal; 
f) conduct studies, research and analysis on the issues relating to 
socio-economic and educational development of minorities; 
g) suggest appropriate measures in respect of any minority to be 
undertaken by the Central Government or the State Government; 
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h) make periodical or special reports to the Central Government 
on any matter pertaining to minorities and on particular 
difficulties confronted by them; and 
i) any other matter which may be referred to it by the Central 
Government. 
2) The Central Government shall cause the recommendation 
referred to in clause (c) of sub-section (1) to be laid before each 
House of Parliament along with a memorandum explaining the 
action taken or proposed to be taken on the recommendations 
relating to the Union and the reasons for the non-acceptance, if 
any, of any of such recommendations. 
3) Where any recommendation referred to in clause (c) of 
sub-section (1) or any part thereof is such with which any State 
Government is concerned, the Commission shall forward a copy 
of such recommendation or part to such State Government who 
shall cause it to be laid before the Legislature of the State along 
with a memorandum explaining the action taken or proposed to 
be taken on the recommendation relating to the State and the 
reasons for the non-acceptance, if any, of any of such 
recommendations or part. 
4) The Commission shall, while performing any of the functions 
mentioned in sub-clauses (a), (b) and (d) of sub-section (1), have 
all the powers of a civil court trying a suit and, in particular, in 
respect of the following matters, namely-
a) summoning and enforcing the attendance of any person from 
any part of India and examining him on oath; 
b) requiring the discovery and production of any document; 
c) receiving evidence on affidavits; 
d) requisitioning any public record or copy thereof from any 
court or office; 
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e) issuing commissions for the examination of witnesses and 
documents; and 
f) any other matter which may be prescribed.^^ 
An Appraisal 
A cursory glance of the NCM Act 1992 reveals that the 
Government has assigned very important functions to the Commission 
but the powers given to it are not commensurate with the 
responsibilities assigned to it. Moreover, the apathy and indifference of 
the government to the Commission make it a mere ornamental body. 
As we delve deep into the provisions of the NCM Act 1992 and 
compare them with the Acts of other National Commissions59, we find 
that the NCM Act 1992 suffers from many weaknesses creating thereby 
practical difficulties for the Commission. 
As we know that creation of a body with constitutional status to 
ensure the enforcement of constitutional safeguards provided to 
minorities has been a major demand of minorities since the period of 
freedom struggle. However, the changed circumstances culminating 
into partition led to change of heart and mind of the members of the 
Constituent Assembly. Thus many important demands of minorities 
including establishment of a body to ensure the enforcement of 
safeguards provided to minorities by the Constitution were dropped. 
After Independence many political parties made promises of creating 
such a body with constitutional status but never kept their promises. 
The Central Minorities Commission created after Emergency in 1978, 
functioned under Government Resolution until 1992. During this period 
some half-hearted efforts were made to accord constitutional or at least 
statutory status to the Commission. However, it was only in 1992 that 
the Bill was passed by the Parliament to grant the Commission a 
statutory status. Thus the statutory position of the Commission itself 
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makes it inferior in comparison to the only such Commission with a 
constitutional status viz., the Scheduled Castes and Scheduled Tribes 
Commission. 
The Central Minorities Commission created in 1978 was attached 
to the Home Ministry. Keeping in view the nature of work assigned to 
the Minorities Commission it can be said that under such arrangement, 
the Commission was better equipped and soundly placed to discharge 
its functions. But in 1984 it was detached from the Home Ministry and 
placed under the Welfare Ministry. This led to the weakening of its 
position and dilution of its function. Prof. Tahir Mahmud, one of the 
illustrious chairmen of the Commission (1996-1999) argues: 
"This was not only downgrading of the Commission but a 
conceptual and foundational change in its basis, objects and thrust 
of activities — effected unmindfully if not thoughtfully. And it was 
wholly unwarranted both by the Commission's history and the 
nature of Minority problems in the country which it had to take 
care of".^ *^  
Despite having acquired statutory status, the National 
Commission for Minorities continued to work under its nodal ministry 
i.e. the Ministry of Social Justice and Empowerment. In February 2006, 
the NCM was placed under the newly created Ministry of Minority 
Affairs. Since then the Commission is working under this Ministry. It is 
interesting to note that the NCM itself has recommended for creation of 
the Ministry of Minority Affairs at the Centre. It may be a welcome 
move but the experts argue that the Ministry has been relegated to an 
insignificant position keeping in view its powers and budget allocated 
to it. Thus the fate of the NCM is dependent upon the fate of 
the Ministry itself.^i On the other hand, the National Human Rights 
Commission (hereinafter NHRC) established in 1993 with statutory 
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status has been placed under the Ministry of Home Affairs is in a 
better position to discharge its functions. We find that NHRC has 
conspicuously made its presence felt in the matter of enforcement of 
human rights in our country. It is perhaps due to this factor also that the 
NHRC has done better than its counterpart with a constitutional status 
viz., Scheduled Castes and Scheduled Tribes Commission. In fact, only 
the NHRC is attached to the Home Ministry and all other National 
Commissions constituted for looking after the affairs of special groups 
are attached to different nodal Ministries.^^ 
The composition of the NCM and the procedure of constitution of 
the Commission is another important point attracting our attention. 
Section 3(2) of the NCM Act provides that the Commission shall consist 
of a chairperson, a vice chairperson and six members to be nominated 
by the Central Government from amongst persons of eminence, ability and 
integrity, (emphasis added) 
It also provides that five members including the chairperson 
shall be from amongst the minority communities. Thus the only 
qualifications mentioned for the chairman, vice-chairman or other 
members is that they must be persons of eminence, ability and integrity 
(of course in the eyes of the Government). Such a vague criterion leaves 
space for manipulation of qualifications and obvious politicization of 
the Commission. This has been quite evident from the list of the 
occupants of the coveted offices of the Commission since its inception.^s 
As the office depends upon the incumbent, the ill-conceived procedure 
and qualifications of appointment to the various positions in the 
Commission have greatly undermined its reputation and functioning. 
Tahir Mahmood points out: 
"The result is the all sorts of persons most of them having 
no knowledge of even the basic law on Minorities, and quite 
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often disgruntled politicians, are appoii\ted to the Minorities 
Commission. It is generally done to accord political favour to 
individuals seeking post-retirement settlement or just a comfortable 
placement in Delhi, rather than as an exercise in the interest of the 
Minorities".64 
It is important to mention that the eligibility to be appointed on 
the NCM is most ambiguous, not requiring any relevant special 
qualification like knowledge of minority jurisprudence or experience in 
the field of minority affairs etc. On the other hand the other such 
National Commissions have at least some relevant eligibility criteria.^s 
For example; the composition and qualification for the occupants 
of NHRC are reasonably good which makes this body adequately 
professional in dealing with the matter of human rights. 
One fails to understand that why the knowledge of law or 
practical experience in matters relating to minority rights has not 
been made eligibility for acquiring any position in the NCM. It is also 
noteworthy that the NCM has been provided with all the powers of a 
civil court trying a suit in many important matters, even then a 
Supreme Court or High Court judge or legal practitioner has not been 
sought as an important functionary of the NCM. As a result, the NCM 
very seldom exercises its power of a civil court. 
The NCM is an specialized body to deal with the affairs of minorities 
but the NCM Act has sought a limited role for the Commission in matter 
relating to rights of minorities as the Government may (emphasis added) 
refer such matters to the Commission. Tahir Mahmood has made a good 
comparison of NCM with other similar Commissions. He points out that: 
"The NCM must be compulsorily consulted by the Government on 
all major policy matters affecting women and the NCSK on all 
major policy matters affecting the Safai Karmcharis. The NCBC 
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shall tender such advice to the Central Government as it deems 
appropriate and its advice is ordinarily binding on the Government. 
There are no corresponding provisions in the NCM law. The poor 
Minorities Commission may, and generally is, ignored by all 
governments in all policy matters relating to the Minorities".^ 6 
One can very easily understand that the nature of the work assigned 
to the NCM demands that it must possess the power of investigation. 
However the Commission has not been given any such power despite the 
statutory recommendation for suitably amending the NCM Act, 1992 to 
confer powers of iiwestigation to the Commission' on the pattern of those 
given in the Protection of Human Rights Act, 1993.67 
There is another lacuna in the NCM Act 1992 that it does not 
prescribe any time limit under which the annual report of the Commission 
is to be compulsorily tabled in the Parliament with Action-Taken report by 
the Government. As a result the annual reports of the Commission gather 
dust in the store houses of the concerned Ministry and the Commission 
respectively. This has greatly undermined the prestige of the Commission 
and therefore it has been reduced to the status of an ornamental body to 
provide lip service to the oppressed and aggrieved minorities. Unless the 
reports are tabled in the Parliament, they cannot be made public. 
Therefore, nothing can be known about the problem of minorities through 
the NCM in this situation. 
Conclusion 
The foregoing discussion leads us to conclude that the root of 
the NCM lies in our freedom struggle. In fact, the leading actors of 
the freedom struggle were convinced that an additional institutional 
arrangement was necessary in independent India to allay the fears of 
minorities and ensuring the enforcement of constitutional safeguards 
proposed to be provided to minorities. The Partition of the country in 1947 
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resulted first in the abolition of the real safeguards of quota in public 
bodies and government services and second to their marginalisation 
in all walks of life. Whatever other rights were guaranteed by the 
Constituent Assembly remained also unrealized. However, the demand 
for institutional arrangement for ensuring the effective implementation 
of the safeguards to minorities remained a major issue during the 
Constituent Assembly debate even after the Partition of India. The 
demand remained an unrealized dream until 1978 when the Government 
of India created a central Minorities Commission by a Resolution. 
The NCM Act 1992 provided it a statutory status. During this period 
(1978-1992), the Government made some half-hearted abortive attempts to 
accord a constitutional status to the NCM. 
The debates in Parliament on the Bill to give a statutory status to 
the Minorities Commission reflect the hostility of the BJP towards the 
very idea of any special institutional arrangement for the minorities. 
The debates that followed the introduction of the Bill are also reflective 
of ignorance of most of the honourable members regarding minority 
rights and their postulates. Many members, however, showed their 
insight on niinority issues and their commitment to promote the cause 
of the minorities. The Bill finally became the NCM Act 1992. The Act so 
passed is quite encouraging for the minorities but it suffers from many 
weaknesses making the National Commission for Minorities a toothless 
watchdog of minority rights. As a bill for granting a constitutional 
status to the NCM has already been introduced in the lower house of 
Indian Parliament and subsequently referred to the Parliamentary 
Standing Committee on Social Justice and Empowerment^^ one may 
hope that the Government will make the Commission an effective body 
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SAFEGUARDS: ROLE OF NCM 
Chapter VI 
MONITORING ENFORCEMENT 
OF MINORITY SAFEGUARDS: ROLE OF NCM 
In order to monitor the enforcement and implementation of the 
constitutional and legal safeguards provided to the religious and 
linguistic minorities, the Government of India established Minorities 
Commission as a unit of Ministry of Home Affairs in January, 1978.^  
The Government obligated the Commission to submit an Annual 
Report to the President detailing its activities and recommendations.^ 
The Commission was also authorized to submit Special Reports to the 
Government at any time they consider necessary on the matters within 
their scope of work.3 The Government on the other hand ensured in the 
Resolution that the Annual Report together with a Memorandum 
outlining the action taken on the recommendations and explaining the 
reasons for non-acceptance of a recommendation, if any, in so far as it 
relates to the Central Government, will be laid before each House of 
Parliament.4 
The National Commission for Minorities Act 1992, which provided 
statutory status to the Commission besides retaining the provision of 
submission of Annual Report by the Commission and tabling of such 
Reports in the Parliament by the Government also included inter alia: 
Where any recommendation referred to in Qause (c) of Sub-Section (1) 
or any part thereof in such with which any state Government is concerned, 
the Commission shall forward a copy of such recommendation or part to 
such state Government who shall cause it to be laid before the legislature of 
the State along with a memorandum explaining the action taken or proposed 
to be taken on the recommendation relating to the State and the reasons 
for the non-acceptance, if any, of such recommendation or part.s 
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Thus, the Annual Reports submitted by the Commission are in 
fact the progress report of the Commission. Hence, the best way to 
evaluate the performance of the Commission is to critically examine 
its Annual Reports. These Reports are also the index of minority 
situation in our country and the action taken by the Government is an 
exposition of its sincerity towards minorities and their problems. 
Annual Reports of the Commission 
The following discussion is based on the evaluation of the Annual 
Report of the Commission covering the period 1978-2006. 
/. Annual Reports of 1978-1981 
The Minorities Commission was like a new born baby in 1978. 
It started functioning without proper office accommodation and 
the sanctioned budget. Despite this the Commission submitted its 
First Annual Report to the Government for the year ending the 31^' 
December 1978. In its first Report the Commission had observed: 
"The nature of the work of the Commission requires close contacts 
with the people and the Governments of the several states. In order 
to do its work expeditiously, the need is felt for the Commission to 
establish regional offices of the Commission in different parts of the 
country to act as liaison between the Commission and the people 
who approach the Cormnission for redress of their grievances".^ 
The Commission accordingly sent proposal for the establishment of 
regional offices at Madras, Calcutta, Bombay, Lucknow, and Hyderabad.^ 
The Commission also pleaded for granting constitutional status to it.^  
The Commission's report to the Government on the Aligarh 
Muslim University (Amendment) Bill, 1978 deserves our special attention. 
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It not only recognized the Minority Character of the Aligarh Muslim 
University but also expressed its view unequivocally that: 
"The Aligarh Muslim University was established by the Muslims of 
India with their own funds and properties, and that the judgment 
of the Supreme Court in Aztez Basha's case must be deemed to have 
been overruled by subsequent judgments of larger Benches of the 
Supreme Court in certain other cases and that in any event the 
Parliamient was competent to pass legislation recognizing the 
Minority Character of the University". ^ 
The Commission recommended to the Government to recognize 
the University as having been established and administered by the 
Muslim minority and as such, entitled to the protection of Article 30 of 
the Constitution. 
Communal riots took place at Pernambut town (Tamil Nadu), 
Aligarh (Uttar Pradesh) and at many other places in 1978. The 
Commission conducted on-the-spot enquiry into Pernambut and 
Aligarh communal riots. It expressed its view that sufficient measures 
were not taken by the authorities to protect the life and property of the 
Muslims of Pernambut.10 
On the communal disturbances in Aligarh, the Commission 
observed that the P.A.C. has adopted a partisan attitude against the 
Muslims and all those who died as a result of firing by the P.A.C. 
were Muslims.^ ^ 
The Commission on the basis of the information obtained from 
the district authorities revealed that 28 people (6 Hindus, 19 Muslims 3 
unidentified) died during the riots. 57 public men and 31 Government 
servants sustained injuries.^^xhe Commission recommended that: 
"The Provincial Armed Constabulary (PAC) should be withdrawn 
from Aligarh and that minorities, especially Muslims, should be 
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adequately represented in the services in general. Furthermore, the 
police force posted in Aligarh as well as in other sensitive areas 
should include persons belonging to the minority communities, 
especially the Muslims".i^ 
The Commission expressed its concern for the protection of life 
and property of the minority communities in view of the occurrence of 
communal riots in various parts of the country. It proposed to 
investigate the root causes of the communal disturbances and to suggest 
effective measures for controlling and preventing such disturbances. 
The Commission suggested two immediate steps for the purpose: 
1) the discouragement of para military training on a communal 
basis, and 
2) replacement in schools and colleges of text-books which tend to 
instil in young minds feelings of animosity between communities, 
by text-books which encourage feelings of equality and 
brotherhood between the members of all communities. ^ ^ 
Besides above, the Commission took cognizance of lack of 
employment opportunities to the members of the minority communities 
and impressed upon the government to adopt special measures for 
providing adequate representation to them in services.^^ j ^ also called 
for providing educational facilities to minorities to bring them up to the 
required standard.^^ T^g place of Urdu among other languages of the 
country was another issue taken up by the Commission. Thus the 
Commission expressed its sorrow over the non-implementation of the 
safeguards provided in the Constitution as well as in the Central and 
State laws for imparting education at the primary school level through 
the medium of the mother -tongue if justified by the sufficient number 
of students.^7 x^g Commission also complained about the undue 
interference of the Governments in educational institutions established 
and administered by the linguistic and religious minorities.^^ it received 
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complaint from the Christian minority that the safeguards provided to the 
religious minorities by Article 26 of the Constitution for management of 
properties belonging to religious institutions like Churches was being 
violated by legislation taking over the management of such properties.i^ 
During the period covering the Second Annual Report, the Minorities 
Commission submitted five special reports to the Central and the State 
Governments. These included: Report on the dispute over the 
construction of Shiv Mandir in close proximity to Gurdwara Manji 
Sahib at Karnal in Haryana,20 Report on the rehabilitation of the 
sufferers of communal disturbances at Jamshedpur (Bihar),^! Report 
on Shri O.P. Tyagi's Freedom of Religion Bill, 1978 introduced in the 
Lok Sabha/'2 Report on the status of the Punjabi language in Union 
Territory of Delhi,^ and Report on the U.P. Christian Public Religious 
Institutions (Temporary Restrictions on Transfer of Properties) 
Ordinance, 1978.24 
On the dispute over the construction of Shiv Temple near 
Gurdwara Manji Sahib, the Commission expressed its view that the 
District Administration should not have allowed the temple to be 
constructed in its present dimensions and that in any case the 
Administration should have taken steps to stop the further construction 
of the temple beyond the height reached on 3'^'^ February, 1979. It also 
recommended that the structural strength of the Temple should be 
examined to ensure that it does not constitute a hazard to the people 
living and working in the area or going to the Gurdwara.^s 
The communal disturbances in Jamshedpur (Bihar), Adomi town 
(Andhra Pradesh) Palacode, Dharampuri (Tamil Nadu) drew the 
attention of the Commission.26 The Commission visited these places and 
came out with its reports on the communal disturbances at these places. 
180 
In its report on the rehabilitation of the sufferers of communal 
disturbances in Jamshedpur the Commission observed: 
"There was unanimous complaint that the Bihar Military Police 
(B.M.P.) which was the main police force on the scene at the early 
stages not only did not protect the life and property of the Muslims, 
but actually attacked the Muslims along with the Hindus. The 
Commission had reason to believe that this complaint was based on 
reliable evidence" :27 
Noting the gruesome incidents during the riots, the Commission 
complained: 
"Certain incidents were marked by extreme cruelty and savagery. 
An ambulance Van carrying Muslim Women and children was 
waylaid attacked and set on fire resulting in the death of almost all 
the passengers. A Muslim intellectual who had undertaken a fast 
for communal harmony was hacked to pieces and his body thrown 
into a well" .28 
In its report on the status of Punjabi language in the Union 
Territory of Delhi, the Commission recommended Punjabi should be 
accorded the same position as was given to Urdu in the Union Territory 
of Delhi.29 
Besides the above reports and recommendations, the Commission 
took into consideration the atrocities on the Christians in Himachal 
Pradesh and Bihar,3o the U.P. Government Ordinance^^ prohibiting the 
transfer of Church properties, Parsi Marriage and Divorce (Amendment) 
Bill,32 discontinuance of U.P.S.C. Advertisements to the Urdu Daily 
"Musalman" published from Tamil Nadu.^^ 
Some other important recommendations of the Commission in its 
Second Annual Report were: integration of the office of Special Officer 
for Linguistic Minorities,34 Stahitory Status for the Minorities Comnussion,35 
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establishment; of the Regional Offices of the Commission in different 
parts of the country.36 
In its Third Annual Report submitted for the year ending 31^ ^ 
December 1980, the Minorities Commission reiterated its demand for 
according Constitutional status to the Commission with jurisdiction 
throughout the country.^'' It also demanded that the Commission should 
be able to act in a quasi judicial capacity and may, in appropriate 
circumstances, require a person to give evidence or produce relevant 
documents in terms of the provisions of the Commission of Inquiry Act, 
1952. Thus the Commission suggested that it should be remodelled for 
example, on the lines of the Commission for Racial Equality in U.K.s^ 
During the period, the Commission submitted three separate 
reports to the Union/ State Governments. These reports included: 
Report on the grant of compensation to the victims of commiinal riots,^^ 
Note on Section 153-A (C) of Indian Penal Code,4o and Report on 
communal disturbances in Palacode (Tamil Nadu).4i 
The attention paid by the minorities to the Commission as an 
agency to redress their grievances can be understood by the fact that 
during the period of the report, it received 700 representations or 
complaints from the members of minority communities which included 
500 related to individual grievances.42 
11. Annual Report of 1981-1984 
The Minorities Commission submitted its Fourth Annual Report 
covering the Period from l^ t January 1981 to 31^ * March, 1982 in accordance 
with its own resolution stating: 
"The Commission resolves that henceforth for administrative 
conveinience the Annual Reports of the Commission should correspond 
to the financial year i.e. from 1^* April to 31 '^ March" .^ 3 
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The Commission realized and complained in its report that: 
"It has looked into cases where members of minority communities 
have had grievances whether individually or as groups against the 
state or its organs or its officials. It has found it impossible to 
attempt to resolve, with its limited powers (emphasis added) and 
spheres of activit}', problems lying in the wider social areas of 
discriminatory conduct of individuals in general towards each 
other or of those who control voluntary organizations" .^ 4 
During the period under report, the Commission took up several 
matters pertaining to minorities. It prepared Special Reports on: 
Dispute over Jama Masjid at Sidhpur, District Mehsana, Gujarat;45 
Opinion of the Commission on the report of the Backward Classes 
Commission;46 Note on Draft Declaration on Religious Freedom as 
adopted to condition in India;47 Demands of Parsis for exclusion of the 
community from the purview of the adoption of Children Bill, 1980;48 
grievances of St. John's Medical College, Banglore;^^ recommendations 
relating to the Central Wakf Act of 195450 and recommendations on 
matters connected with National Integration.si 
In its opinion on the report of the Backward Classes Commission 
(Mandal Commission Report) the Minorities Commission made it clear 
that caste could not be made the test of backwardness amongst non-
Hindus whose religion does not permit caste classifications.52 
The Minorities Commission expressed its view that the determination 
of the backwardness of a community should be primarily on economic 
grounds.53 The Commission also objected to two different criteria 
adopted for identifying backwardness of classes of persons amongst 
Hindus and non-Hindus and observed that there should be a 'rational 
nexus' between the object and a classification made on two different 
tests.54 
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During the period under the Fourth Annual Report, the 
Commission received 517 representations (240 related to individual 
grievances and 277 to general grievances concerning minorities). 
The Commission took action on 221 relevant cases. 55 
The Commission also made a number of recommendations in the 
report. Some important recommendations included: constitutional 
status to the existing Minorities Commission,56 the conferment upon the 
existing Commission the powers of investigation contained in Section 5 
of the Commission of Inquires Act by an appropriate notification under 
Section 3 of the Act,57 the Government of India should advise all state 
Governments to establish Minorities Commission or Panels in each 
state,58 Planning Commission should earmark plan-funds and frame 
schemes for uplift of backward sections of minority communities in 
consultation with the Minorities Commission of India.59 
Interestingly, the Minorities Commission of India made 'A Major 
recommendation for the establishment of National Integration-cum-
Human Rights Commission'.^o The establishment of such a Commission 
would obviously lead to winding up of the Minorities Commission. 
The Commission also observed that positive measures were needed to 
remove the wide spread feeling among the Minority communities of 
discrimination against them in governmental, public sector as well as in 
non-governmental and private services.^i It also took into consideration 
the mass conversion of Harijans to Islam in Meenakshipuram,62 
problems of linguistic minorities,^^ and the communal riots^^ during the 
period of the preparation of the report. 
The Fifth Annual Report covering the period April 1, 1982 to 
March 31,1983 was submitted by the Commission. The report included 
seven separate reports prepared by the Commission on issues like 
provisions of law relating to communal activities^s study of general 
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character of personal law of Muslims,^^ constitutional aspects of 
citizenship rights and violation of human rights in Assam etc.^^ 
In response to a communication from the Home Ministry over 
definition of the term communal organization, the Commission 
observed that: 
"The existing provision seemed sufficient to the Commission to 
control communal activities if the provisions of law contained in 
Section 153A, 153B and 153C of the Indian Penal Code were 
liberally used and strictly enforced. It was of the opinion that strict 
enforcement of the provisions of the law by local administrations 
was not only necessary to restore order in disturbed areas but also 
to prevent communal activities from creating a situation in which 
there are repeated outbursts of violence with considerable losses of 
lives and properties of innocent Indian citizens" .^ ^ 
The Commission also emphasized the fact that communalism or 
communal violence can be contained only through complete overhauling 
of prevailing system of education so as to eliminate those ideas and 
attitudes which damage national integration.^^ 
Besides, the above observations the Commission also made some 
ambiguous and impracticable recommendations.^^ In its recommendations 
the Commission failed to understand that the communal riots were 
basically anti-minority violence perpetuated with the active or tacit 
support of the law enforcement agencies. Thus the Commission could 
not further ciny concrete suggestion for curbing communal violence. 
On the question of codification of Uniform Civil Code in 
accordance with Article 44 of the Constitution, the Commission made a 
detailed study of the personal laws of minorities and observed: 
"A secular state's basic laws cannot be dictated by any single 
religious group or community. All that such a group or 
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community can claim is that, on matters of its personal law, 
which affect only a segment of the lives of its members, the 
law should not be changed by general legislation unless and 
until a majority of members of the community or group 
affected itself wants a change. And, to that extent this 
Commission considers the point of view of governments of 
our Secular State to be justifiable, that changes in Personal 
laws by legislation should be made only when public opinion 
of the community governed by them demands such a 
change" 71 
The situations in Assam demanded an urgent attention of the 
Commission. It proposed to visit Assam to find out for itself the facts of 
the situation there. But the Home Ministry advised the Commission 'not 
to trouble itself with conflicts in Assam' and the State government 
did not approve the visit of the Commission'.^2 Thus, the Commission 
did not visit Assam and it was severely criticized. However, the 
Commission prepared a report on Assam which is nothing more 
than an irrelevant and highly deviated document. The report on Assam 
did not reflect the situation out there but unnecessarily discussed 
constitutional provisions relating to minorities which seems completely 
out of context.''3 
Keeping in view the increasing tension in Punjab and its 
implications for the Sikh minority at national level, the Commission 
took deep interest in the issue. Gyani Sujan Singh (Member of the 
Commission) visited Amritsar and after consultation with the Sikh 
representatives prepared a detailed report. The Commission concluded 
that the Sikhs at large are against Khalistan but they want their genuine 
demands must be accepted by the Government. The Commission also 
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observed that mixing up of religious with secular demands is contrary 
to the basic tenets of a Secular Stated* 
The Fifth Annual Report of the Commission was indeed 
voluminous but it lacked substance. The report contained 411 pages but 
many superfluous and irrelevant details of visits of the Chairman to 
various programmes and Seminars were provided. The report seemed 
more like a monograph on National Integration and secular traditions 
of India than the Annual Report of an esteemed body with defined 
functions and specific objective. 
The Sixth Annual Report was submitted by the Commission for the 
period from April 1, 1983 to March 31, 1984. The Commission 
complained that placing of its reports before Parliament is unduly 
delayed^s ^nd therefore it suggested means to obviate undesirable 
delay. It also complained that the Commission has not been invested 
with investigative powers in spite of its previous recommendation in 
this behalf to the Government.''^ 
The Sixth Annual Report of the Commission mentioned that in 
order to build up a national data bank and clearing house for all 
relevant information on the minorities, the Commission undertook and 
proposed to conduct studies in future on identified subjects relating 
to the issues affecting the safeguards provided to minorities.^ 
The Commission undertook studies on relevant issues like Public 
Employment and Educational Backwardness among Muslims in India, 
78 Nature of Education Imparted in Muslim Madarsas,^^ Taraqi-e-Urdu 
Board,8o Evaluation of Text Books for Promoting Secularism,^^ Code of 
Ethics for Political Parties etc.^ ^ 
The Commission received 274 Complaints (153 individual 
grievances and 121 general grievances concerning minorities) and took 
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action on 110 grievances and the remaining 164 were filed on various 
grounds.^3 
A detailed report on communal riots during the period of the 
Sixth Annual Report was prepared by the Commission. The Commission 
made an earnest attempt to delve deep into the causes and prevention 
of communalism and communal disturbances and made relevant 
recommendations.84 
The chapter on the Representation of Minorities in Public 
Services highlights the low percentage of minorities particularly the 
Muslims in Government services and Public Sector Undertakings.^^ 
After studying the problems relating to public Employment and 
Educational Backwardness amongst Muslims of India, the Commission 
recommended: 
"So far as Muslims or other primarily, educationally, economically 
and socially backward minorities, taken as a whole are concerned, 
it is imperative that their economic condition is improved first 
through such measures as have been adopted by the government 
for the Weaker Sections of society. The Planning Commission of 
India has identified 172 districts of the country as backward. Out of 
these, 39 districts have a considerable Muslim population. As many 
as 30 of these find a place in the list of the most backward districts 
and 7 have been included in the list of the backward districts and 
17 have been declared as non-industry districts. Minorities like 
other citizens, should derive benefits out of the various Schemes 
launched by the Planning Commission and the financial assistance, 
which is available to the Weaker Sections under the 20-Point 
Programme of the Prime Minister, can also be availed of by them if 
they are really backward".^^ 
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III. Annual Reports of 1984-1988 
While submitting the Seventh Annual Report for the financial year, 
April 1, 1984 to March 31, 1985 the Commission complained about the 
unexplained delay in placing the Annual Reports of the Commission 
before Parliament and in their publication.^7 During the period of the 
report, the Commission conducted studies on identified problems and 
issues relating to minorities.^^ 
The Commission received and examined 255 representations and 
complaints from minorities. It included 169 related to individual and 
remaining 86 to general grievances. The Commission took up 156 cases 
with the authorities and remaining 99 cases were filed after preliminary 
examination.89 
In its recommendations the Commission reiterated its demand for 
statutory recognition or at least powers of investigation by Statute 
contained in Section 5 of the Commission of Inquiry Act, for which an 
appropriate notification under Section 3 of the Act was enough.^o The 
Commission urged upon the State Governments to adopt more liberal 
attitude towards the question of according recognition to the minority 
educational institutions.^^ 
Communal riots like in previous reports figured in the Seventh 
Annual Report of the Commission. The unprecedented violence and 
terror unleashed against the Sikh minority in the wake of assassination 
of the Prime Minister Indira Gandhi by her Sikh bodyguards was noted 
with horror. The commission expressed its view that the communal 
violence must be curbed at all cost. It suggested actions on three fronts 
for containing communal violence: 
(i) Action on the law and order front where severe and adequate 
punishment for dereliction of duty and for encouragement 
given to communal violence by those holding offices or 
position of authority in particular and a system of rewards 
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for those who perform their duties well in very trying 
circumstances. 
(ii) Improved system of detecting the nature and causes of 
communal violence. 
(iii) A new system of education capable of transforming people's 
thoughts and behaviour towards the common heritage and 
composite culture of our country.^^ 
The Commission criticized police for giving false reports about 
communal incidents. It observed: 
"A reading of official versions of riots and their causes will show a 
tendency to place the blame on a particular community without 
objective analyses of exploration of probabilities. If the machinery 
were impartial and the machinery of detection were efficient, we 
could expect better results and more reliable versions. Our distiust 
is based partly on lack of logic disclosed by some of the behaviour 
attiibuted to large groups without disclosing evidence or natural 
probabilities affecting causation" .^ ^ 
The Commission in its Eighteen Annual Report submitted for 
the period (1.2.1985 to 31.3.1986) reemphasized its recommendations for 
a according statutory status to it or at least to arm the Commission 
with the powers of investigation.^^ It also reiterated its earlier 
recommendation for the creation of a National Integration-cum-Human 
Rights Commission, of which the Minorities Commission should be 
only a part.^s 
The Commission received and examined 228 representations (143 
individual and 85 general) from minorities during the period under 
report. 143 cases were investigated and taken up with the authorities 
concerned.''6 Like all previous reports, the Eighth Annual Report 
of the Commission contained a detailed chapter on communal violence 
occurred in 14 states and in the Union Territories of Delhi and 
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Pondichery resulting in the death of 344 persons and injuries to 
2,109.^'' Casting shadow on Law enforcement agencies the Commission 
observed: 
"Perusal of reports relating to communal riots leaves an impression 
that the minorit}' communities seem to have lost faith in the State 
Police for protection during such incidents. Muslims have 
expressed lack of faith in the Police in Uttar Pradesh and Gujarat. 
The Hindus have little faith left in the Punjab PoHce and the Sikhs 
have criticized the apathy of the Police in Haryana and Delhi. This 
has occasionally led to some attacks on Police Stations and Police 
Personnel on ostensibly communal grounds. Even otherwise the 
injuries sustained by the Police dealing with riots have often been 
fairly high. It speaks either of the lack of determination of the Police 
to handle the situation with firmness and promptitude or indicates 
development of contempt for law enforcement agencies".^^ 
In its Ninth Annual Report submitted for the financial year 1986-
87, the Commission Complained: 
"It is regrettable that, in some areas, a regular propaganda is being 
orchestrated that the Commission is an ineffective and under-
utilized body and that it has done nothing more than to churn out a 
few reports. The complaint is that the Commission has done 
nothing for the minorities and that the myriad problems affecting 
the minorities are not being given the attention and consideration 
they deserve".^^ 
In fact, for that sorry state of affairs that prevailed undermining 
thereby the credibility of the Commission the Government and its 
apathy was more to be blamed than the Commission itself. 
One of the most appreciable and relevant studies conducted by 
the Commission during the period of the report was educational rights 
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of minorities in relation to 'New Education Policy' adopted by the 
Government of India. The Commission framed the "Guidelines for 
Determination of Minority Status, Recognition and Related Matters in 
respect of Minority Educational Institutions under the Constitution of 
India.^oo These Guidelines were the result of an admirable study of 
relevant case law by Shri Jamaluddin, the Commission's Deputy 
Secretary. In its Guidelines the Commission observed: 
"The minority educational institutions must have the freedom to 
give special consideration to the students of their own community 
in matters of admission. Government should not insist on 
admission in these institutions being thrown open to all stiictly in 
order of merit. The Government cannot enforce the rules of 
reservation in favour of Scheduled Castes, Scheduled Tribes, and 
other backward communities for admission of students in these 
institutions".101 
On the question of appointment of teachers in minority 
educational institutions, the Guidelines stated: 
"The Government cannot enforce the rules of reservation in favour 
of Scheduled Castes, Scheduled Tribes and other Backward Classes 
for the post of teachers and other staff in minority educational 
institiitions".io2 
The Commission also undertook study of communal riots in the 
states and suggested many long-term measures to contain them. One of 
the measures suggested by the Commission was restoration of proper 
communal balance in the Police force at all levels from Police Constable 
upto the rank of DSP.^ os 
In its recommendations, the Commission suggested: 
"The Government should take stiong steps to curb the growth of 
"Senas" as they are militant organizations and are capable of 
creating situations leading to communal riots" .1°^  
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It also recommended: 
"The Press should be persuaded to observe self restramt in 
matter of reporting on communal incidents. Strict action 
should be taken against the publication of reports which are 
untrue, as publication of such items during the period when 
the atmosphere is surcharged, can lead to further poisoning of 
minds" .105 
The Commission also appointed an Experts Committee to 
prepare a Special Report on the Education of Minorities in the context of 
the New Education Policy of 1986.i06 
The Tenth Annual Report of the Commission submitted for the financial 
year 1987-88 referred to the issues identified by the Commission for 
study and research. However, the Commission complained that it has 
been handicapped in this regard for reasons beyond its controL^o^ It 
nevertheless took up some studies with the help of its Chairman and 
members. These studies included: study of law relating to religious 
processions from the point of view of communal harmony and 
disharmony, implementation of 15-point programme, claims of Jains for 
recognition as a religious minority, study of communal riots and its 
causes and prevention, study of Punjab problem, study of Personal 
Laws of Christians and grievances of Dalit Christians etc^o^ 
The Ministry of Home Affairs sought the opinion of the Commission 
on the proposed 'Taking Over of Religious Places and Schools/Universities' 
Set up on Communal Name Bill, 1987. The Commission observed that the 
Bill was contrary to the Fundamental Rights guaranteed under Articles 25 
to 30 of the Constitution and therefore it should be outrightly rejected.i09 
The Commission's study report on recognition of Jains as a religious 
minority stated that: 
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"The Jain's request to be recognized as a minority community was 
justified on religious grounds as there was no doubt that Jainism 
was a religion separate from Hinduism".i^" 
The Minorities Commission had constituted a Committee of 
Experts to undertake a special study on "Education of Minorities in the 
context of the New Education Policy". While considering the fact that 
Muslims and neo-Buddhists have been identified as educationally 
backward minorities at the national level, the Committee felt the need 
to concentrate upon the removal of educational backwardness amongst 
these two communities in particular and other communities in 
general.!" The Committee also concluded: 
"There were about 95,000 minority educational institutions in the 
country, with 17% of students on their rolls belonging to the 
minority communities. With a view to obviating the difficulties 
faced by these institutions, a need was felt for effective 
implemientation of the Guidelines framed by the Minorities 
Commission for determination of minority status, recognition, state 
aid and related matters in respect of them".!!2 
Commenting upon the Madarsa Education, the Committee 
observed: 
"The Madarsa education needs a new orientation by way of its 
emphasis on cultural consciousness, economic development and 
science education in addition to the teaching of religion. The State 
governments should provide grants to the Madarsas which are 
running on modern lines" .^ ^^  
Considering the dwindling percentage of minority students in the 
minority educational institutions, the Committee concluded: 
"There is a feeling that even in minority educational institutions 
including Aligarh Muslim University, the percentage of Muslim 
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students is gradually declining. Therefore, it was for consideration 
whether certain seats in each institution be reserved for them 
irrespective of their performance".!^* 
The Commission also tried to make an in-depth study of 
'representation of Minorities in Government Services and Public Sector 
Undertaking's but as a result of the non-cooperation by the Government 
it could not do so and decided to consider this matter after receipt of 
Gopal Singh Panel Report.^ ^^ 
The Commission made many important recommendations 
including its repeated demand for according statutory status to the 
Commission and conferring of powders of investigation, effective 
implementation of 15 point programme,i26 measures for curbing 
communalism and preventing communal riots, recruitment of more 
number of minorities in police force, suitable machinery be devised to 
monitor the implementation of the New Education Policy by the State 
Government etc.^ '^' 
IV. Annual Reports: 1988-1992 
The Seven-Year term of Chairman M.H. Beg ended in March 1988 
and the Commission was reconstituted in April 1988 with S.M.H. 
Burney as its new Chairman. The Commission submitted the Eleventh 
Annual Report for the financial year 1988-89 and discussed the issue 
relating to the conferring of statutory powers and constitutional status 
on the Commission. It was mentioned in the report that resolutions 
were passed at the first, second and third Conferences of the Chairman 
and Members of the Central and State Minorities Commissions/ Boards 
in this regard and it was also resolved that pending passing of such 
legislation, special powers of inquiry be conferred upon the central and 
state Minorities Commissions under the Commission of Inquiry Act. i^ ^ 
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The Commission also invited Members of Parliament belonging 
to the minority communities for discussion on the basic problems facing 
the minorities. The meeting outlined many major issues that deserved 
immediate attention.^^^ 
It was also recommended by the Commission that linguistic 
minorities be brought again within the purview of the Minorities 
Commission and the Special Officer for Linguistic Minorities be 
included as ex-officio member of the Commission.i^o 
The Commission took keen interest in the evaluation of 
implementation of 15-Point Programme for the Welfare of Minorities 
and prepared a report worth appreciating in many ways. It was 
reported by the Commission that in its Tenth Annual Report, a request 
was made to the Ministry of Welfare to set up a standing arrangement 
whereby the Ministry would furnish to the Commission a compiled 
quarterly report on the implementation of the 15-point Programme on a 
regular basis. However, the Ministry did not respond positively and the 
Commission reiterated its demand during the period of the report.^ 21 
The Experts Committee constituted by the Commission to make a 
special study on education of Minorities in the context of the New 
Education Policy held its second meeting under the Chairmanship of 
SMH Burney and made some very important recommendations and 
envisaged a greater role of the Commission in proper monitoring of the 
Action Programme on N.E.P. by the State governments.122 
The Commission expressed its concern for a very low rate of 
employment amongst minorities. The Chairman of the Commission had 
a discussion with the Union Home Minister regarding recruitment of 
minorities in Central Police Forces.^ ^s 
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The need to preserve secular traditions of the country and to 
promote national integration was emphasized by the Commission. To 
achieve the above purpose, it observed: 
"The Commission firmly believed that religion and politics should 
be de-linked and that political parties based on religion should be 
banned in view of the secular character of the country.^27 j^\i 
militant wings/senas, however well meaning or well-intentioned 
they may be should be banned, especially if they conducted drills 
in public, because some of their actions and policies instilled fear in 
the minds of others and instead of strengthening secularism, only 
weakened it". 125 
Other important recommendations included: better and unbiased 
treatment of history and one set of text books on history for the entire 
country,i26 peaceful settlement of Ramjanam Bhomi and Babri Masjid 
dispute through court of law,^^? ^ time-bound programme for according 
recognition and affiliation to minorities educational institutions etc^^s 
In its Twelfth Annual Report submitted for the financial year 
1989-90, the Commission complained about the serious financial 
constraints faced by it.^ ^g xhe fast deteriorating communal situation and 
the sudden spurt of communal frenzy witnessed in several states was 
another area of concern for the Commission. The Commission noted 
with pain that the year 1989 recorded the largest number of communal 
incidents in recent years.^^o It visited many riot affected areas and made 
important recommendations for curbing communal violence. Some 
important recommendations are given below: 
"There should be a total ban on any kind of militant organization 
and sena. Efforts should be made to post District Officers with 
proven track record of secularism. Strong disciplinary action 
should be taken against such officers who exhibit communal 
narrow-mindedness or are imable to prevent breakdown of law 
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and order machinery resulting in communal riots. Exceptional 
good work done by District officers in maintaining communal 
harmony should be rewarded. 
Status-quo of all religious places should be maintained as on 
August 15, 1947. The concerned authority must take preventive 
steps to ensure communal harmony and of any unauthorized 
construction/ extension of any place of worship. In particular, 
no community should be allowed to approach or construct 
anythiiig on the Babri Masjid area until a judicial decision is 
obtained about it''.^^! 
The Commission has been giving attention to the educational 
rights of minorities and the problems thereunder. It received a large 
number of complaints pertaining to denial and delay in according 
recognition to the minority educational institutions. Interestingly, the 
Left Front-ruled West Bengal government w a^s accused of not according 
recognition to the minority educational institutions on narrow technical 
grounds. The Commission received a large number of complaints from 
the West Bengal and took up the matter with the government of the 
State."2 
The question of economic development of minorities was 
taken up by the Commission in a very extensive manner. The 
Commission made an evaluation of the role of nationalised banks in this 
regard and made a number of valuable suggestions. The Commission 
also complained: 
"In the 15-Point Prograrmne for the Welfare of Minorities, it has 
been mentioned that large scale employment opportunities are 
provided by the Railways, nationalized banks and the Public Sector 
and the concerned Departments should ensure that special 
consideration is given to recruitment from minority communities. 
However, despite goverrrment's instructions regarding fair and 
198 
adequate representation of minorities, their representation 
continues to be inadequate".^^^ 
The Commission also made an evaluation of implementation of 
the 15-point Programme for the welfare of Minorities in various states 
and Union Territories of India.^ 34 ft had earlier recommended in its 
Fourth and Fifth Annual Reports to set up a Human Rights-cum-National 
Integration Commission. Such a Commission would have a sub-
Commission separately dealing with problems of minorities. The 
Commission decided to undertake a review of this recommendation 
and suggested: 
"After carefully considering all aspects, it came to the conclusion 
that the Commission as set up at present served a very useful 
purpose and so it should be continued. It has an important role to 
play in promotiiig national integration and the secular traditions of 
the countiy. It, therefore, decided to withdraw the earlier 
recommendation of setting up a Human Rights-Cum-National 
Integration Commission".^ ^s 
The Thirteenth Annual Report of the Commission submitted for 
the financial year 1990-91 contained fifteen tour-reports.^36 xhg 
Commission also reported about the two communal riots 
(Ahmedabad and Hyderabad) which took place in October and 
December 1990.13^  It expressed its concern over the growing menace 
of communal violence and reiterated its earlier recommendations. It 
also urged upon the Home Ministry to impose suitable restrictions 
on religious processions in view of the growing tension over 
Ayodhya issue.^ ^s Drawing attention of the government over the 
situation in Jammu and Kashmir, the Commission observed that: 
"The situation in Jammu and Kashmir has been increasingly 
exploited by religious fanatics and fundamentalists. The situation is 
further aggravated by the activities of cessationist and militant 
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forces who are operating in the Valley through manifest external 
instigation and support".^ ^^ 
The Commission attended to about 200 representations and 
complaints during the period of the report. 
In its Fourteenth Annual Report submitted for the financial year 
1991-92, the Commission felt that it was necessary to generate better 
awareness of its responsibilities and activities and also to educate the 
minorities about various measures and schemes provided for their 
welfare. Hence it decided to request the Ministry of Information and 
Broadcasting to prepare a documentary film on minorities in India and 
the role of the Minorities Commission.^''" On 14* September 1991, the 
Commission in co-sponsorship with Six prominent social organizations 
organized a National Symposium on the proposal to setup a Central 
Minorities Development and Finance Corporation. A brief account of 
the symposium along with the report of Steering group was given in the 
Annual Report.^^i Keeping in view the growing menace of Communal 
disturbances and the partisan role of the Police during such 
disturbances the Commission recommended for a Peace Keeping Force 
which must necessarily be composite one drawn from different 
communities and such a force should get special training different from 
the normal training being imparted to the CRPF.i^ z 
The Commission also made on the spot study of the alleged 
Pilibhit encounters of the Sikh Pilgrims on 13 July, 1991. The report of 
the Commission concluded: 
"All the 10 deceased (and possibly 2 and 3 more male passengers) 
were certainly taken off the bus and were eliminated by the police 
in three false encounters".^ ^^ 
An exhaustive study on the Implementation of the 15-point 
Programme for the Welfare of Minoritiesi44 QJ^(^ economic development 
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in relation to minorities^^s ^Iso found space in the Annual Report. In its 
concluding remarks on minority education, the commission observed: 
"Education is by far the most serious area of minority concern.... 
The schools set up by the Government in the minority areas also do 
not have proper infrastructure and the institutions set up by the 
minorities do not get recognition easily. Permission for opening 
technical institutions are generally either denied or delayed". '^^ ^ 
The Commission recommended: 
"Speedy action has to be taken for giving recognition and affiliation 
to the minority institutions based on the guidelines in vogue. 
Spotlight has to be focused on the problems of minority managed 
educational institutions, especially non-appointment of language 
teachers, non-approval of text books, discouraging students to opt 
for minority language, etc'M'^ 
The Fourteenth Annual Report was the last report signed by S.M.H. 
Burney as Chairman. However, this report was unusually delayed and 
submitted after three years of its due date. 
V. The year 1992-93 
The year 1992-93 was unique and perhaps sad in the history of 
the Minorities Commission. During this period the Commission 
functioned without a Chairman and unfortunately no Annual Report 
was ever prepared for this financial year.^^s Tahir Mahmood noted this 
malfunction of the Commission and observed that: 
"It was during this year, 1992-93, that the status of the Minorities 
suffered the biggest and most violent jolt in Independent India- in 
the form of the anti-Constitutional vandaUsm and wanton sacrilege 
leading to daylight destiuction of the religio-historic monument in 
the holy city of Ayodhya, known as the Babri Masjid. The 
Commission had nothing to say or report about this most heinous 
crime against the Nation's honour. Was it, then, just a lapse or 
201 
deliberate escapism? There is no justification at all why 1992-93 was 
treated as Zero year and no report was ever submitted for it not 
even by the next Commission" .i"*^  
VI. Annual Reports of 1993-96 
The first Statutory Commission created under the National 
Commission for Minorities Act 1992, submitted its First Annual Reporf^'^ 
for the financial year 1993-94. The Commission v^hile analyzing the 
communal situation in the country was alarmed and shocked by the 
reported massacre of Muslims in the North-Eastern State of Manipur^si 
and ethnic riot between Nagas and Kukis in the same state.^ ^a 
The Commission took into consideration the draft amendment to 
Article 30 of the Constitution proposed by B. Akbar Pasha, M.P. and 
observed that: 
"Although the idea behind it is un-exceptionable, it may not be 
sufficient to resolve the prevailing confusion in view of the recent 
Court Judgement".1^2 
Referring to its National Level Conference on Minorities held on 
February 7,1994, the Commission reported that one of the suggestions 
made during the Conference was to enact suitable legislation to help in 
removing bottleneck questions regarding recognition, affiliation, grant-
in-aid, admissions etc., in respect of minority managed educational 
institutions.154 
Evaluating the Implementation of 15-point Programme for the 
Welfare of Minorities the Commission observed that: 
"the 15-Point Programme prescribed 'Special consideration' for the 
minorities in recruitments. From the QPRs, it is clear that the 
Special consideration has not even got the marginal impact. In view 
of the above, the 15-Pornt Programme should be made meaningful 
and result-oriented" .1^ ^ 
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The Commission attended to 190 representations out of 360 
received during the period of the report.^ss It expressed its 
dissatisfaction that in some cases the concerned Ministries/ 
Departments of the Central and State Governments did not reply to the 
Commission in spite of reminders. It also observed that: 
"The Commission has now all the powers of a Civil Court tiying a 
suit particularly in respect of summoning and enforcing the 
attendance of any person from any part of India and examining 
him under oath. The Commission has, however, been handicapped 
in the exercise of these powers due to the absence of adequate and 
trained legal staff. Besides, the absence of investigating powers 
prevents the Commission to inquire in depth into a number of 
cases where such inquirers were required".^ ^^ 
In its first ever statutory recommendation, under Section 9 (1) (c) 
of National Commission for Minorities Act, 1992, the Commission 
impressed upon the government to set up Central Minorities Development 
and Finance Corporation.is^ 
The National Commission for Minorities in its Annual Report 
submitted for the financial year 1994-95 presented a review of Terrorist 
and Disruptive Activities (Prevention) Act (TADA) cases in different 
States/ Union Territories of India. The Commission found that there 
was a gross misuse of the Act and recommended the immediate repeal 
of TADA. The Commission seemed to be convinced that the TADA was 
very often being used as a weapon against the minorities. i59 
Powers of investigation have been constantly demanded by the 
Minorities Commission since its establishment. The Commission while 
reiterating its demand observed that: 
"In spite of the conferment on it the powers of a Civil Court in 
certain cases enumerated in the National Commission for 
Minorities Act 1992, the Commission found itself handicapped 
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because it did not possess investigating powers on the pattern 
given to the National Human Rights Commission. The Commission 
felt that the powers relating to inquiries and investigations need to 
be conferred on it under the National Commission for Minorities 
Act, 1992" .160 
Referring to the 15-point Programme the Commission expressed 
concern over the inadequate representation of minorities in Central and 
State Police Forces and urged upon the concerned governments to 
give relaxation in qualifications to candidates of minority communities 
on the pattern of relaxations granted to SC/ST candidates.i^i The 
Commission's intervention in the case of Muslim voters in Maharashtra 
and Delhi led to positive result vs^ hich was highly appreciated.^^^ 
In its Annual Report submitted for the financial year 1995-96, The 
Commission made a number of statutory recommendations under 
Section 9 of the National Commission for Minorities Act, 1992. Some of 
these recommendations were as follows: 
i) Setting up of a Department for Minority Affairs at the Centre. 
ii) According of legal status to 15-Point Programme and setting up 
of Separate Departments for Minorities Welfare in every State 
and also the Central Government for running Minorities related 
programmes. 
iii) Relaxation of the educational and other qualifications in the case 
of minority communities' candidates for recruitment to Central 
and State Police Forces on the lines of the relaxations granted to 
the SC/ST candidates. 
iv) Enactment of changes in the Personal Laws of the Christians. 
v) Continuance of privileges/ statutory benefits to the SC/ST 
persons after their conversion to Christianity and Islam. 
vi) Amendment to NCM Act, 1992 Act for conferring powers of 
investigation to the Commission on the pattern of the Protection 
of Human Rights Act, 1993. 
vii) Placing of Statutory recommendations made by NCM on the 
table of both Houses of Parliament within time frame. 
viii) Declaration of Jains as minority community 
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ix) Vesting of management of the Bodh Gaya Temple in Buddhist 
Community.^63 
The Commission also expressed its anguish and concern over the 
decision of the government of Maharashtra to scrap Sri Krishna 
Commission inquiry^64 jj-, these words: 
"The Commission was very much distressed to note the decision of 
the Government of Maharashtra to wind up the Sri Krishna 
Commission and strongly recommended that the State Government 
may reconsider its decision without delay and allow the Sri Krishna 
Commission to continue and complete its work''.^ ^^ 
VII. Annual Reports, 1996-1999 
The NCM Report for the year 1996-97 was the first Annual Report 
of the Commission fully prepared under the guidance of Prof. Tahir 
Mahmood, one of the illustrious Chairmen of the Commission. The 
report is precise and more focused on the issues and problems of 
minorities. 
After assuming office, the Chairman set up a Committee 
consisting of two Members of the Commission to examine the NCM 
Act, 1992 and make proposals for its necessary revision. The Committee 
examined the Act and made the following important recommendations: 
i) Consultation by the Government with the leadership of various 
communities before selecting their respective representatives as 
Chair:man or Members of the Commission; 
ii) rotation of the post of Vice-Chairman among the Members; 
iii) extension of the Commission's tenure from three to six years with 
a system of rotational retirement of Members on the Rajya Sabha 
pattern; 
iv) restriction of the Government's power of "removal" under 
Section 4 (3) of the Act; 
v) substitution of the word "recommendation" with "advice' under 
Section 9 (1) (C); 
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vi) setting a proper status on a permanent basis for the Chairman, 
Vice-Chairman and Members; and 
vii) right of representation for the Commission in Parliament at the 
time of discussion of its Annual Reports and problems of 
Minorities.^66 
The Commission in its report reiterated its recommendation for 
establishing Minorities Commission in States and observed: 
"For an effective implementation of the constitutional safeguards 
for the protection of Minorities, all State Governments and 
Union Territory Administrations must set up local Minorities 
Commissions on a statutory basis".i^'' 
Taking up the issue of recognition of Minority-Managed 
Educational Institutions the Commission complained: 
"During 1988-89 the Commission and the Union Human Resource 
Development Ministry had issued Guidelines for the Recognition 
of Minority Educational institutions. These are, more often than 
not, being flouted by the concerned authorities.. ."^^s 
Referring to rule of "Special Consideration" to Minorities in 
15-Point programme, the Commission observed: 
"No "special consideration", or any "consideration at all for that 
matter, is being given to the Muslims and some other Minorities in 
respect of recruitment to any service in any part of the countiy. The 
Muslims are under-represented in all services — their number in 
these services (Police, CRPF, Railways, Banks and Pubhc Sectors, 
etc.) being far below their officially recognized population. 
Nobody seems to know the meaning and impUcations of the term 
"Special Consideration" appearing in the 15-Point Programme. 
There is urgent need to spell out full cormotation and demands of 
the term special consideration and to ensure that such 
"Consideration" is actually given to the Minoriteis".!^^ 
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The Commission recommended that the 15-Point Programme 
should be suitably revised and enlarged and incorporated in the form of 
a binding law.i^o It also recommended that Parliament should enact a 
"National Minorities (Protection and Development) Act" on the pattern 
of Protection of Human Rights Act 1993. It should include also other 
concrete provisions to implement the basic principles of the U.N. 
Declaration on the Rights of Minorities promulgated in 1992.^ 1^ 
The Commission's Annual Report submitted for the financial year 
1997-98 took up some vital issues of minorities. While evaluating the 
enforcement of constitutional safeguards to minorities the Commission 
felt that the gradual dilution, rather suppression of the rights 
guaranteed by Article 30 of the Constitution is the biggest reason for the 
total lack of educational development of Minorities.^72 
It was also pointed out by the Commission that the Minorities 
and the Scheduled Castes/Tribes both are "Weaker Sections" of the 
society within the meaning of this term as used in the Constitution and 
that their mutual interests are to be carefully worked out. Thus the 
Commission observed: 
"The UGC is exceeding its legal jurisdiction in forcing the Minority 
Educational Institutions to protect the interests of SC/STs at the 
cost of the interests of the Minorities themselves".^ ^^ 
The Commission suggested the following two steps for the 
educational development of minorities: 
i) the judicial decision under which Minority educational 
institutions must offer at least 50% of their seats to the majority 
Community candidates needs reconsideration so as to reduce the 
limit so set; 
ii) it is necessary to fix a similar quota for the Minorities in the 
institutions run by the Majority community and in those of a 
general nature" .^ 4^ 
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In its observations on communal riots the Commission criticized 
the law enforcement authorities for their inaction or partisan role 
during such situations. It also called upon the State to provide adequate 
compensation to the victims of communal violence. The Commission 
suggested that all the State Governments should adopt a Uniform 
Policy of Compensation on the line of Delhi High Court judgment in 
Bhajan kaur vs. Delhi Administraiton}'^^ 
The Commission also brought to the notice of the concerned 
authorities the illogical practice of reserving for Scheduled Castes/ 
Tribes the posts requiring knowledge of languages like Punjabi, 
Persian and Urdu — generally spoken by the Minorities. This practice 
eventually leads to denying Minorities (notably, Muslims and 
Christians cannot be SCs) the opportunity of employment and if the 
posts are kept vacant it may cause harm to the Languages spoken by the 
Minorities.17^ 
The Commission also successfully intervened in the matter of 
withholding of AMU's grant by the UGC on the issue of reservation of 
SC/ST in the University.!^ It also recommended that the Central 
Government should suitably amend the Jamia Millia Islamia Act 1988 to 
preserve the autonomy, historical traditions and Minority Character of 
the institutions.178 A prestigious Minority educational institution of the 
Country, St. Stephens College of Delhi also faced problem from the 
Delhi University to which it is affiliated on the question of admission 
of SC/ST students.179 Considering the above mentioned problems of 
the Minority educational institutions, the Commission observed and 
suggested: 
"In view of the facts and ground realities stated above, it is 
imperative to enact a specific law detailing and elaborating upon 
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the provisions of Article 30 of the Constitution and laying down 
adequate legal principles for their meticulous interpretation and 
satisfactory working. A law for this purpose, titled "Minority 
Educational Institutions (Establishment and Administration) Act" 
should be enacted by Parliament and properly enforced so as 
to supersede conti*ary provisions of all State laws, rules and 
regulations, as also of the special enactments governing the Central 
and State universities and the bodies like the UGC and AICTE".^ ^o 
Interestingly the Commission made two specific recommendations 
relating to the Hindus in its Annual Report for 1997-98: 
(a) the Hindu Minority in the State of Jammu and Kashmir must be 
accorded full protection in respect of their life, property and civil 
liberties; and 
(b) NCM should be given jurisdiction to attend to the special 
problems of the Hindu Community in all those states where they 
are numerically a Minority - the majority of local people being 
followers of any other religion.i^i 
The Annual Report of the Commission submitted for 1998-99 is 
illustrative of its proactive role during the year. It attended to 
complaints and representations of a large number of educational 
institutions,^82 ^ major Study on the Rights of Minorities under Article 
30 of the Constitution was prepared^^s and several explanatory rulings 
were issued on certain important aspects of the working of Minority 
educational Institutions.^^ It also looked into a number of incidents of 
communal riots and violence against Christians,i85 made Special 
recommendations on the Sri Krishna Commission Report on Mumbai 
Communal Riots^^e and released a Study titled "Communal Riots: 
Prevention and Cure".^87 
In its explanatory ruling on SC/ST reservations in Minority 
educational institutions the Commission observed that there need not 
be any reservation for Scheduled Castes and Scheduled Tribes in the 
209 
Minority Educational Institutions — either in admission intake or in 
faculty appointments.^*^s 
VIII. Annual Reports, 1999-2002 
The Commission's Annual Report for the year 1999-2000 included 
a number of important recommendations made by it. Some of the 
important recommendation were: Proposed Amendment in the 
Representation of the People Act, 1951 to effectively curb the misuse of 
religion and caste issues for electoral purposes and gains i^^ ^ the 
Kashmiri Pandits be declared a minority community at the national 
level, the territorial jurisdiction of the NCM Act, 1992 be extended to the 
State of Jammu and Kashmir,i9o publication of census data on Socio-
economic and educational status of minorities, etc^^i The Commission 
also made a statutory recommendation to UGC and Ministry of Human 
Resource and Development for the grant of exemption to candidate 
belonging to minority communities from the requirement of clearing 
UGC's NET for 15 years for their appointment against teaching posts in 
all colleges and universities.^^^ 
Surprisingly, the Commission received a total number of 1868 
representations during the period 1999-2000.^ ^3 ^ attended to a large 
number of these complaints. Most of the complaints received from the 
organization were of educational matters like denial or delay in 
recognition of minority institutions. Non-disbursement of grant to 
Madarsas, undue interference of the Governments in the matters of 
minority educational Institutions etc.^ ^^ After examining the documents 
submitted by the Government of Uttar Pradesh, about the killing of 
several Muslims in Hashimpura, Meerut on 22-23, May, 1987, the 
Commission observed: 
"There had been a serious negligence on the part of the State 
Goveriiment in taking appropriate action against the persons who 
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were responsible for the brutal killmgs of innocent youth 
belonging to the Muslim minority community of Hashimpura".^^^ 
In its Annual Report subn:iitted for the year 2000-2001, the NCM 
expressed its concern over non-submission of its Annual Reports by the 
Government before the Parliament.^^e it also reiterated its demand for 
uniform compensation to all victims of communal riots in the country 
irrespective of any religion, on the lines of the Delhi High Court 
judgment of 1996 in the case of Smt. Bhajan Kaur.i97 
The Commission also took cognizance of alleged harassment of 
Muslims in Delhi by Custodian of Enemy Property and recommended 
that Enemy Property Act, 1968 is wholly out-dated and deserves to be 
repealed.198 
Giving attention to the TADA cases the Commission observed: 
"Though considerable time has lapsed since the TADA itself was 
abrogated by the Central Government but reports in the Press and 
the representations received by the Commission continue to reflect 
that the cases of a large number of TADA detenues have not been 
finalized yet and they continue to languish in Jails, in the absence of 
a speedy trial of their cases".^ ^^ 
During the period of its Annual Report for 2000-2001 the 
Commission received a total number of 2478 representations/ 
complaints.200 In its Annual Report for the year 2001-2002, the 
Commission recommended that entry to the places of worship of all 
Minority communities should be exempted from any entry fee.20^ It also 
advised the State Government of Maharashtra after Malegaon riots that: 
"The Government should take steps to restore the eroded 
confidence of the Muslim minority in the Police. The proportion of 
Musliras in the PoHce is negligible and, therefore, it is advisable to 
post some officers/ Policemen belonging to the Muslim minority 
community in Malegaon. At the same time, it is necessary to ensure 
211 
adequate recruitment of minority communities in the Police in 
various ranks".2*^ 2 
The Commission also took cognizance of the representation that 
volunteers of Bajrang Dal were getting firearms training in Mumbai and 
the same was being appreciated and endorsed by the Shiv Sena chief 
Bal Thakeray who was also instigating Hindus to take arms against 
Muslims.203 
During the period of the report the Commission received a large 
number of complaints, representations (1120 from minority organizations/ 
institutions + 1470 from individuals = 2590), relating to denial of rights 
and safeguards of the minorities.204 
IX. Annual Reports, 2002-2005 
The Annual Report of the Commission for the year 2002-2003 had 
assumed special significance due to communal slaughter of Muslims in 
Gujarat.205 The activities and role of the NCM were closely followed by 
all concerned individuals and institutions. However, the role of the 
Commission during and after the genocide of Muslims in Gujarat was 
not commendable at all. In fact, under the political compulsion the 
Commission could not even denounce and condemn the violence in 
unequivocal language.206 The Commission met the Prime Minister on 
5.3.2002 and had a detailed discussion with him about the steps to be 
taken but it did not recommend any action against the perpetrators 
of violence. Without doing the needful, the Commission took all 
the credit for many actions which were taken by the Central/ State 
governments under the growing pressure of media, citizens and human 
rights organizations. Thus the NCM in its Annual Report for the year 
2002-2003 observed: 
"As a result of the concerted efforts of the Commission, the State 
government issued a Notification dated 21.5.2002 to set up a 
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Commission of Inquiry under the Chairmanship of Justice G.T. 
Nanavati, retired judge of the Supreme Court to inquire into 
Gujarat violence".^ 07 
Besides, Gujarat violence the Commission took up several other 
issues during the period of the report. On the issue of carrying of 
Kerpans by Sikh passengers travelling by Air, the Commission 
observed: 
"NCM has been of the firm view that a Sikh passenger traveling 
within India has every right to carry a Kirpan of the prescribed 
specification in domestic or international flights".^ ''^  
The Commission also recommended that the Sikh Gurudwaras 
Act, 1925 should be amended in accordance with the resolution 
passed by the Shiromani Gurudwara Prabandhak Committee.209 
The Commission received a total number of 3416 representations 
during 2002-2003.210 
In its Annual Report for the year 2003-2004, the Commission stated 
about its meeting with the Speaker of the Lok Sabha to apprise him 
about the fact that, the Annual Reports of the Commission had not been 
laid in the Parliament for the last seven years.211 
The Commission produced the gist of the recommendations 
made by the "Study on the Minority representation in Police Force in 
Uttar Pradesh and Bihar" in its Annual Report. The Study revealed that 
the Police force of U.P. tends to reflect the bias and intolerance of the 
majority community to a considerable extent. However, this is largely 
confined to lower ranks.2i2 The study team recommended that there 
should be at least 6% reservation of the minority communities in Police 
force of Bihar.213 
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The Commission recommended also the inclusion of 'Bhoti' 
language in the Eighth Schedule of the Constitution and reiterated its 
demand for exclusive control of the Buddhists in management of Bodh 
Gaya Temple in Bihar.^is 
Besides the above, the Commission visited many places in the 
country to asses and evaluate the enjoyment of constitutional 
safeguards by the minorities, made evaluation of progress of economic 
development of minorities under the Union and states, attended to 1399 
representations out of 3578 received during 2003-04.216 
The Commission's Annual Report for 2004-05 did not include any 
new matter. The report w a^s repetitive in its recommendations and 
conclusion and inadequately short. One does not find it reflective of the 
problems and issues confronted by the minorities. In its chapter on 
'Highlights of the Year' the Commission mentioned about its routine 
businesses like congratulation to Dr. Manmohan Singh on assumption 
of charge as Prime Minister of India, conferment of National Integration 
Award-2004 to Dr. Rafiq Zakaria, an appreciable act of recommending 
nomination of Parsis in the Parliament and the legislative assemblies 
of Gujarat and Maharashtra etc.^ i^  The Commission received 3342 
complaints during the year.2i8 
X. Annual Report, 2005-2006 
In its Annual Report for the year 2005-2006 the Commission 
mentions about holding of meeting at State capitals to review cases of 
minority communities pending with respective state Governments, 
Seminar of eminent intellectuals organized by the Commission to 
discuss the ways and means of preserving the multi-cultural fabric of 
India through dialogue, meeting with heads of Madrasas etc.^ i^ 
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The Commission also organized a Brainstorming Session,22o 
attended by the leaders and intellectuals of minority communities. The 
purpose of the said session was 'to diagnose the socio-economic 
problems of the minorities, particularly the factors responsible for 
their deprivation/discrimination and identification of the solution'. 
The session put forward very important suggestions. Some of the 
suggestions are given below: 
(i) A time bound system should be evolved by the Government for 
laying the Commission's Annual Reports in both Houses of 
Parliament so that the members of Parliament may know what 
the Commission has done for minority communities. 
(ii) There should be a Joint Parliamentary Committee (JPC) for 
Minorities on the Pattern of the JPC for Scheduled Castes and 
Scheduled Tribes. Such a JPC can examine the NCM Annual 
Reports irrespective of whether such reports have been laid in 
the Parliament or not. 
(iii) Childless Christian couples or other Christians who want to 
adopt children can not legally do so if they wish. Sometime in 
2003 an attempt was made by the Union Government to 
introduce the Christian Adoption Bill in Parliament. The 
Comniission decided to look into the matter as this was a major 
grievance of the Christian community. 
(iv) Districts having substantial minority population should be 
identified and the beneficiary oriented schemes of the Union and 
State Governments should be focused on these districts.221 
Taking cognizance of the alleged murder of three Muslim youths 
by Police in Gautai;)a Budh Nagar, U.P., the Commission successfully 
intervened in making the State Government to take action against the 
culprit Police officers and granting compensation of Rs. 5 Lakh each to 
the families of the deceased youths.222 
The Cc^nstitution (lOS^ d Amendment Bill, 2004 for giving 
Constitutional status to NCM was introduced in the Lok Sabha in 
December 2004. The Commission, on the invitation of the Lok Sabha 
Secretariat appeared before the Parliamentary Standing Committee and 
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presented its views on the Bill emphasizing more powers to the 
Commission.223 
'The First Report on Religion Data' was published by the Office of 
the Registrar General and Census Commissioner of India on 6.9.2004. 
The NCM set up a four-member Expert Committee of demographers to 
analyse the 2001 Census data of religious minorities appearing in 
'The First Report on Religion Data'. The Expert Committee analysed the 
data and presented its findings before the Commission which were 
reported in the Annual Report.224 The Commission received 2346 
complaints during the year 2005-06.^ 25 
Conclusion 
The foregoing discussion on the role of the Minorities 
Commission with regard to its assigned duty of monitoring 
constitutional and legal safeguard to minorities reveals that in spite of 
many weaknesses in the constitution of the Commission, it has done a 
commendable job. The Commission started functioning without 
adequate staff, proper office, and with limited financial resources at its 
disposal. But it never, except once failed to submit its Annual Report.226 
It evaluated the constitutional and legal rights of minorities and 
suggested remedial measures if these rights were not found to be 
properly implemented. On many occasions the Commission felt 
helpless as it did not receive cooperation from the several state 
governments and departments of the Union Government. However, it 
did not hesitate to pen down those incidents of non-cooperation in its 
various Annual Reports. 227 
The Commission worked without any statutory basis from 
1978-1992 and made several important recommendations to the Central 
and State governments. Ironically, its recommendations were not taken 
seriously by the concerned governments and as a result the minorities 
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failed to realize their rights and safeguards provided by the Constitution. 
The most unfortunate part of the fact is that despite Commission's 
repeated recommendations for conferring upon it the power of 
investigation under the Commission of Inquiry Act, it was never armed 
with such power. It was expected that while elevating the Commission to 
a statutory body, the Government would empower it to investigate into 
relevant areas but it was not done by the Government. Thus the 
Commission was given statutory status under the National Commission 
for Minorities Act, 1992 but without the power of Inquiry. As a result the 
Commission faces many problems in discharging its functions and it 
usually finds itself handicapped in attending to the grievances of 
minorities. 
The Commission undertook studies into problems of discrimination 
against minorities and recommended that there should be proper and 
adequate representation of minorities in Public and Private Sectors 
and especially in Police and Central forces. Effective implementation 
of 15-Point Programme has been constantly monitored by the 
Commission. It is quite encouraging that on the recommendation of the 
Commission some appreciable measures were adopted by the 
Government.228 However, the Government has to do more to instil 
confidence amongst minorities and save them from discrimination and 
resultant marginalization. 
The Commission has focused on the plight and helplessness of 
minorities during communal disturbances and suggested long and 
short term measures to be adopted to curb communal violence. It has 
also recommended for uniform law of compensation for the victims of 
communal riots. However, the Government does not seem to be 
giving any serious thought to the very important and relevant 
recommendations of the Commission in this regard. 
217 
Rights of minorities under Articles 29 and 30 of the Constitution 
have been given due importance by the Commission. Thus the 
Commission complained that the Minority educational institutions face 
difficulties due to undue interference of the concerned governments in 
the administration of these institutions. The denial or delay in 
recognition of these institutions has been another problem identified by 
the Commission. A large number of representations from Minority 
educational institution were received by the Commission in this regard. 
The Commission also tried to expand its territorial jurisdiction by 
recommending that it should be extended to the State of Jammu & 
Kashmir.229 It also recommended that the Jains at national level and the 
Hindus in the States and Union territories wherein they are less than 50 
percent of any other community should be treated as minority.23o 
The Commission accordingly took up the cases of Kashmiri Pandhits 
and suggested measured for the protection of their rights. 
However, it cannot be denied that the Commission failed on 
many occasion. For instance the Commission did not submit its Annual 
Report for the year 1992-93 without citing any convincing reason. 
It undertook studies in violence against minorities but guided by the 
political wisdom, it did not identify the majoritarian communal 
organizations involved in the heinous crime of communal slaughter. 
It has been found that the government has also failed the 
Commission in exercising its duties. The Government's indifference and 
contempt for its recommendations, unexplainable delay in tabling of the 
reports of the Commission before the Parliament23i and ignoring or 
bypassing it while formulating policies with regard to minorities render 
the Commission weak and ineffective. 
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Thus it has been observed: 
"To look into the major problems of Minorities viz. communal bias, 
educational backwardness and economic underdevelopment, 
successive Governments have appointed, one after another, numerous 
inquiry commissions, study committees and advisory panels, but 
given no weight to theii- reports, findings and suggestions. The central 
Minorities Commission has been in existence for the last many 23 
years working on a statutory basis since 1993 — but no Government 
has ever seriously taken its reports submitted year after year. On the 
contrary this Commission ever since it began working with 
statuitory autonomy, has itself been a victim of discrimination, 
bias, prejudices, misconceptions, misgivings, misinformation and 
misunderstandings" P'^ 
Considering the above mentioned facts the Commission itself 
concluded: 
"The Commission strongly feels that if it's advisory, consultative 
and reconciliatory role under its Parliamentary Charter had not 
been constantly ignored by the successive Governments, the 
Minority situation in the country would not have been all that 
bad".233 
Nonetheless, the Commission with all its weaknesses and 
shortcomings makes an impact in the country through its annual 
reports, special studies and recommendation with regard to 
enforcement of the rights and safeguards of minorities. The minorities 
value it, is evident from the fact that in the beginning the Commission 
used to receive less than three hundred complaints. Now the number of 
representations and complaints received by the Commission has 
increased considerably exceeding sometimes to more than 3000. 
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This doctoral dissertation aims at investigating into the 
constitutional-legal rights and safeguards of the religious minorities in 
India with particular reference to the role of the National Commission 
for Minorities (NCM) in the enforcement of these rights and safeguards. 
This study also explores the complexities of majority-minority relations 
and its implications for a secular democratic setup. 
The presence of minorities in different societies is a familiar 
phenomenon. No society can be either completely homogeneous or 
totally uniform nor have attempts at homogenization been alv^ a^ys 
successful. In spite of this, it is noticed that the numerically dominant 
majority in every society tries to impose its own social and cultural 
norms upon others. With the consolidation of liberal democracy, the 
power and influence of the majority have increased considerably. 
The domiucmt majority controls state and resources at its disposal. 
It tries to authoritatively allocate values and distribute resources to its 
own advantage. 
Eventually, the smaller groups or non-dominant minorities in 
such societies and under such circumstances face the danger of 
marginalization and exclusion. They develop apprehension and a sense 
of insecurity and therefore demand adequate constitutional and 
legal safeguards and effective institutional arrangements for their 
implementation. As a matter of fact, this has been xmiversally 
recognised as the legitimate and genuine demand of minorities living in 
territorial states. The growing concern for the recognition of universal 
minority rights and legal safeguards is a pointer to this fact. 
The minority rights and safeguards are still evolving and taking a 
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concrete shape under the UN system and other multilateral 
arrangements. 
In a multireligious, multicultural and multiethnic India a variety 
of minority groups are found. However, before the advent of British 
rule the question of majority and minority did not exist. The natural 
division of the pre- modern feudal society was between the ruling class 
(the dominant minority) and the toiling masses (dependent majority). 
But the majority - minority problem cannot be attributed solely to 
colonial rule as emphasised by the champions of the culturally 
homogeneous India. The British no doubt exploited the communal 
differences. But the failure of the Indians themselves to accommodate 
the religious and cultural diversities was also responsible for the 
creation of this problem. With the advent of democracy majority-
minority relations and the separate claims of minorities assumed 
added salience. Therefore, the majority - minority problem cannot be 
looked entirely in terms of the Machiavellian divide and rule policy 
carefully implemented by the British. 
Religion has played an important role in group formation in India 
and therefore the religious minorities have always been on the centre 
stage of all socio- political discourses. The impact of religion is so 
profound in this part of the world that the religious identity of a person 
dominates his all other identities. There is an additional factor 
responsible for this characteristic of the Indian society. India perhaps is 
the only country where four major religions (Hinduism, Buddhism, 
Jainism, and Sikhism) are the native religions and besides there is a 
significant presence of the followers of Islam and Christianity and other 
non-native religions. The religion is found to be the single most salient 
factor determining the political and cultural identity of the citizens and 
the term "minorities" thus principally refers to religious minorities 
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though there are sizable segments of ethnic, cultural and linguistic 
minorities. 
It is paradoxical that the national struggle against British colonial 
rule was marked by the greatest degree of unity among Indians, on the 
one hand, and at the same time, development of cleavages between 
various communities, on the other. Not only the Hindu-Muslim 
problem but also the separate claims of the Depressed Classes, the 
Tribals, and other minorities became a big challenge for the leaders of 
the Indian nationalist movement. It is interesting to note that Dr. B. R. 
Ambedkar, the undisputed leader of the Depressed Classes, wanted 
that his community (Depressed Classes) should be treated as a separate 
community independent of the Hindu fold. Under the Cabinet Mission 
Plan of 1946, the Scheduled Castes were treated as a minority. However, 
Gandhi - Ambedkar pact signed at Poona in 1932, ensured that the 
former untouchables would be treated as part of the Hindu nation. 
The Constituent Assembly of India engaged in a threadbare 
discussion over the claims of the minorities. Besides the Hindu 
revivalists, there were also the liberal secularists who visualized a 
culturally homogeneous, India in which the minorities were supposed 
to erase their separate identities and forego their group rights. The 
circumstances too were favourable to such elements as the movement 
for a separate state of Pakistan was gathering momentum. But the 
enlightened leadership of the Congress and the liberal members of the 
Constituent Assembly opted for liberty, democracy and fundamental 
rights. The Assembly no doubt rejected the demand for retention of 
separate electorates for the minorities but proposed various special 
provisions for them including reservation of seats in the Central and 
State legislatures, and public services on the basis of their ratio in 
country's population. Under Article 299 of the Draft Constitution a 
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provision was also made for the appointment of special officers for 
minorities for the Union and one for each of the States of the Union to 
monitor the implementation of the safeguards provided to minorities 
under the Constitution. However, the same Constituent Assembly 
underwent a change of mood and adopted a different attitude towards 
the claims of minorities after 11 May 1949 as most of the provisions of 
the Draft Constitution relating to the minorities were either deleted or 
reformulated after reopening the debate on minority rights. No 
plausible reason except the 'changed circumstances' [i.e. aftermath of 
the partition] was given for such turnabout and it is not clear yet what 
led to the reversal of policy towards the minorities after May, 1949. 
The main findings of this study may now be summarized as 
follows: 
1. The Constituent Assembly began to approach the question of 
minority rights and safeguards with a very positive frame of 
mind which is evident from the Objectives Resolution (termed by 
Nehru as an expression of the underlying policy of the 
proposed Constitution) which promised to all the people of India, 
Justice — social, economic, and political; equality of status, of 
opportunity, and before the law; freedom of thought, expression, 
belief, faith, worship, vocation, association etc and adequate 
safeguards for minorities, backward and tribal areas, and 
depressed and other backward ckisses. The Questionnaire on 
Minority Rights, drafted by K. M. Munshi and circulated among 
the members of the Sub-Committee on Minorities also contained 
questions relating to political and economic safeguards besides 
religious, educational and cultural rights of minorities. However, 
the partition cast shadow on the legitimate claims of minorities as 
the economic and political safeguards were given an ignominious 
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burial by the Constituent Assembly and the minorities were 
given only educational and cultural rights. The absence of 
constitutional provisions for the protection of economic and 
political interests of minorities has contributed to their 
marginalization and exclusion in public services and policy-
making bodies. This is more evident in the case of the Muslims 
(the largest minority in India) as has been highlighted by the 
Go-pal Singh Panel Report and the Sachar Committee Report. 
As a matter of fact, the minorities' are finding it difficult to 
realize their cultural and educational rights in the absence of 
positive socio-economic and political rights. The necessity and 
significance of constitutional provisions relating to these rights 
for the non-dominant groups like minorities can be understood in 
the light of their positive impact on the Dalits in India. 
The right to religious freedom as granted by the Constitution of 
India (articles 25-28) can be called as the bedrock of a secular 
democratic state as it fulfils the promise of equality and 
non-discrimination in matters of religion to all groups of people 
vv'hether minorities or majority. However, the minorities are 
finding it difficult to enjoy these rights relating to religious 
freedom as a result of atmosphere of growing intolerance and 
violence against them. 
The right to profess, practise or propagate one's religion as 
provided by Article 25 of the Constitution has been whittled 
down because of the anti-conversion laws enacted by several 
states of the Indian Union. The Presidential Order of 1950 limiting 
the benefit of reservation in public services and legislatures only 
to the Hindu Scheduled Castes, and the subsequent amendments 
in the said Order in 1956, and in 1990 to include the Scheduled 
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Castes of the Sikh and Buddhist origin, respectively, and denying 
the same to the Muslim and Christian Dalits is in complete 
disregard to the promise of equality and non-discrimination in 
matters of religion as guaranteed by the Constitution. Moreover, 
the inbuilt punishment for converting to Islam or Christianity and 
the incentive in case of the Muslim or Christian Dalits returning 
to the fold of Hinduism/Buddhism/Sikhism is evident from the 
fact that the person can reclaim the attendant benefits denied to 
him by virtue of his or her earlier conversion to Islam or 
Christianity. 
The issue of religious conversion assumes a unique significance 
in India as it is the majority which expresses concern over the 
conversion of Hindus (mainly Dalits) to other religions(mainly 
Christianity and Islam). Thus sharing the concern of the 
majority community over the alleged conversion of the tribals by 
the followers of non-indigenous religions (Christianity) and 
reflecting the hegemony of the majority, the Supreme Court of 
India has upheld the various Anti-Conversion Laws passed by 
the state legislatures. The manner in which these laws are being 
used or misused to harass the Christian missionaries working for 
social welfare is a cause of worry for the minorities in this 
country. 
The Constitution of India which came into force on 26 January 1950 
does not contain any additional or specific provision for ensuring 
either economic security or political representation of the minorities 
with the honourable exception of the Anglo-Indian commimity 
whose representation was guaranteed. However, the minorities are 
provided some constitutional guarantees to preserve and protect 
their distinct language, script and cultiire and their right to establish 
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and administer educational institutions of their own choice. In fact, 
these were the only safeguards conceded to the minorities by 
the framers of the Constitution. But as we noticed the provisions 
relating to these rights were changed at different stages in the 
Constituent Assembly and finally modified to such an extent that 
they seem to have lost their original purpose and object. This is 
evident from the fact that there is an apparent conflict between 
individual rights enshrined in Article 29 (2) and group rights 
guaranteed under Article 30 (1). The experience reveals that what 
was sought to be the special right of the minorities to protect their 
language, script and culture through autonomous educational 
institutions maintained by them has become a general individual 
right in many cases. Tlius there is a need to restore the original 
object and spirit of these articles in the light of their pre-natal 
history. 
4. The role of the judiciary in the enforcement of constitutional 
safeguards to minorities is of crucial importance in India as it is 
the guardian of the Constitution and custodian of the rights 
and liberties of the people. The vulnerable sections of society 
like minorities look at it as their best friend and protector. 
An evaluation of the role of judiciary in protection of interest 
of minorities reveals that in most of the cases it has given a 
generous and sympathetic consideration to claims of minorities. 
It is more evident in the cases relating to cultural and educational 
rights of minorities. The Supreme Court has consistently upheld 
the rights of minorities to establish and administer educational 
institutions of their choice. It has been protecting the autonomy 
and the measures necessary for maintaining the minority 
character of these institutions. Thus the Supreme Court in the 
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St. Stephen's College case has permitted the minority aided 
educational institutions to regulate admissions preferring their 
own community candidates up to fifty percent as the Court found 
it essential to maintain the minority character of the institution. 
The judiciary's sympathetic approach to minority educational 
institutions is also evident from the fact that it has held that even 
in the name of national interest the minority institution cannot be 
forced to compromise with the interests of the concerned 
minority community. Thus in the Sidhrajhhai case the Supreme 
Court made it emphatically clear that state regulations allowable 
under Article 30 must be in the general interest of minority itself 
and not of the public or nation as a whole. Consequently the 
Supreme Court has liberated minority institutions from reserving 
seats for Scheduled Castes and Scheduled Tribes as it will not 
promote the interest of minority itself. A number of trend-setting 
judgments have been discussed in the chapter on judicial 
response to minority rights of this study that reveal that the 
judiciary has quite effectively protected the minority educational 
institutions from the undue interference of the political executive 
or any other authority for that matter. The intervention by the 
competent authority has been allowed only to save the institution 
from maladministration. However, it was in the Azeez Basha case 
that the Supreme Court seems to be deviating from its consistent 
approach to deal with the minority educational institutions. The 
Hon'ble Court quite strangely denied the historical character of 
Aligarh Muslim University by holding that the university is not a 
minority institution as it was not established by the Muslim 
community but by an Act of Parliament. The Judgment defies all 
human logic and is in complete disregard to the history and 
inherent character of the Aligarh Muslim University. 
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The Supreme Court has played a vital role in keeping intact the 
secular character of Indian Republic. It has declared secularism as 
the "basic feature" of the Constitution. It has also maintained 
a delicate balance between the values of secularism and 
fundamental right to freedom of religion. In a country where 
Hindus are said to be more than 80 percent of the total 
population, the judiciary has consistently upheld the freedom of 
conscience and the right to profess, practise and propagate 
religion of one's choice. Keeping in view the sensitivity of the 
people of India toward religious issues, the court has foiled all 
attempts of communalists to misuse religion for political gains 
and for disturbing communal harmony and peace. However, the 
Supreme Court judgment declaring Hindutva a way of life and 
allowing its use during elections has rightly been described as a 
'severe blow to the principle of secular democracy'. Similarly the 
misuse of the so-called anti-conversion laws against the Christian 
and Muslim organisations by the administrative machinery of the 
State calls for an urgent judicial review of these laws. 
The minorities living in abject poverty and suffering from 
socio-economic and educational backwardness have observed 
with pain that it is judiciary, which has frustrated the attempts of 
executive to provide the benefit of affirmative actions to religious 
minorities. The judiciary has not applied the principle of 'equality 
among equals and inequality among unequals' in relation to 
minorities while discouraging religion-based reservation in the 
country. It is important to note that the caste-based reservation has 
got judicial protection whereas the attempts of community-based 
reservation have received severe blow from the judiciary. 
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Thus judiciary is equally responsible,' for the socio-economic and 
educational backwardness of the minorities. 
Although the minorities in general, express faith in judiciary, they 
also desire that it should play more active role in protecting them 
from communal riots, police atrocities, media trial and 
discrimination etc. Thus the positive intervention of the Supreme 
Court in cases of Gujarat riots 2002 has been appreciated by 
enlightened sections of the Indian society. 
The minorities have also questioned the wisdom and competence 
of judiciary in matters of interpretation of their personal laws. 
In fact, the Supreme Court of India has been directing the 
Government to implement a Uniform Civil Code for all. The 
minorities feel that it will lead to doing away with all personal 
laws, and that it is an undue interference in the cultural and 
religious practices of minorities. Even the court's sincere attempt 
to Islamize the procedure of divorce in the light of the Quran to 
rescue Muslim women from the tyranny of the finality of the 
pronouncement of instant unilateral divorce has not found favour 
with the Muslim community. Thus they have been adopting 
agitational means against the decision of the court and have been 
successful in maintaining the continuance of the practice of triple 
divorce which goes against the procedure of divorce as clearly 
mentioned in the Quran. The Christian community also opposed 
the Christian Marriage Bill 2000 on the ground that it was against 
the Christian personal law. 
In a nutshell, it can be said that the judiciary is considered by the 
minorities as the most trusted organ of the government 
consistently preserving their rights and interests. On occasions, 
they have felt uncomfortable with the decisions of the judiciary 
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yet they consider it their saviour and friend at the time of crisis. 
Indeed some decisions of the court have seriously and adversely 
affected the interests of minorities but one can understand that 
striking a delicate balance between the ideals of secular 
democracy based on quality and justice for all, on the one hand, 
and living up to the expectations of minorities with additional 
safeguards, on the other hand, is a daunting task. Therefore, the 
evaluation of the role of judiciary in preservation of constitutional 
rights of minorities should be made keeping in view the inherent 
diversities of India and its attending challenges. 
5. There is no denying the fact that the institutional arrangements for 
the enforcement of constitutional and legal safeguards for the 
minorities are as important as the safeguards themselves. 
The minorities were aware of this fact and this was the reason 
that one of their persistent demands included the appointment of 
Minorities Officers (at the centre and in the provinces) or an 
official body to monitor and report the working of the minority 
safeguards. However, as in the case of the demand for economic 
safeguards, the demand for the appointment of Minorities 
Officers was also dumped by the Constituent Assembly working 
under the dictation of the Congress leaders. 
It was only in 1978 that the Government of India under the 
Janata Party realized that 'despite the safeguards provided in 
the Constitution and the laws in force, there persists among the 
minorities a feeling of inequality and discrimination'. Consequent 
upon that the Government set up a semi-governmental organization 
called the Minorities Commission at the centre. The Commission 
was assigned some very important functions but the powers 
given to it were not commensurate to its responsibilities. 
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Moreover, it enjoyed neither statutory basis nor constitutional 
status. Thus the Commission faced many difficulties in 
discharging its duties as it was not taken very seriously even by 
the departments and agencies of the government. The biggest 
lacuna of the Commission was that it was not conferred the 
powers of inquiry and investigation which was very much 
essential for discharging its duties. 
The Minorities Commission as originally set up in 1978 was 
attached to the Home Ministry but in 1984 it was shifted to the 
Ministry of Social Welfare thereby degrading the political status 
and reducing its role to that of a welfare agency dealing with 
matters relating to the rights of minorities. In fact, keeping in 
view the nature of problems faced by the minorities in this 
country, the Commission's attachment to the Home Ministry 
would have been more relevant and useful. 
The Minorities Commission became a statutory body with the 
enactment of the National Commission for Minorities Act, 1992, 
and renamed as the National Commission for Minorities (NCM). 
The debate that followed the introduction of the bill in the 
Parliament to accord a statutory status to the Commission mirrors 
the communal divide in the country and reflects the hostility of 
the rightist forces towards the minorities. 
The according of a statutory status to the National Commission 
for Minorities did not make much difference either in its 
functioning or in the attitude of the government towards the 
minorities. Despite persistent demands by the concerned 
individuals and bodies the Commission was not conferred the 
much needed powers of inquiry and investigation. The new 
statutory Commission was like an old wine in a new bottle. A Bill 
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to grant it [the NCM] the constitutional status is pending in 
Parliament. Its fate hangs in balance because in India crucial 
issues are decided in the light of the political interest of the ruling 
class, not on merit. 
6. An appraisal of the working of the NCM from 1978 to 2006 on the 
basis of its Annual Reports reveals that despite many weaknesses 
it suffers from, it has made an impact in India. With its limited 
resources and powers, it has tried to discharge its assigned duty 
of monitoring the implementation of the constitutional and legal 
safeguards of the minorities. In its several annual reports, the 
NCM has drawn the attention of the competent bodies towards 
the violation of fundamental rights of the minorities guaranteed 
under Articles 29 and 30 of the Constitution. The Commission 
undertook special studies and on the basis of these studies 
it consistently held that the autonomy of the minority-run 
educational institutions must be maintained. In its guidelines for 
the minority educational institutions it also held that there should 
be no reservation of the Scheduled Castes or Scheduled Tribes in 
these institutions. It also acknowledged and recommended the 
restoration of maintaining minority character of the Aligarh 
Muslim University. The NCM was also very critical of the fact 
that the minority educational institutions faced delay or denial of 
their recognition by government departments. 
7. One of the major problems faced by the minorities in independent 
India has been the regular occurrences of communal disturbances. 
The Commission took cognizance of the communal riots and 
suggested very appropriate long and short term measures for 
curbing communal violence. 
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The Commission also tried to expand its territorial and functional 
jurisdictions by recommending that Jammu & Kashmir should be 
included in the jurisdiction of the Commission and Jains at 
national level and the Hindus in the States and Union Territories 
wherein they constitute less than 50 percent of any other 
community, should be treated as minority. Thus it took up the 
cases of Kashmiri Pandits and suggested corrective measures. 
8. It does not mean that the Commission has not failed in 
discharging its duties. In fact, on many an occasion the minorities 
felt that the Commission did not do the needful. For example, the 
minorities at the time of communal riots face the partisan 
behaviour of the police and local administration but the 
Commission remains conspicuous by its absence. 
The victims of the Terrorist and Disruptive Activities 
(Prevention) Act (TADA), 1987 and Prevention of Terrorist 
Activists Act (POTA), 2002 are mostly from the minority 
communities. The victims could not feel at any point of time that 
there was a body to protect them from cruelty and sufferings. 
The Commission was also not able to collect and keep data on the 
members of minorities killed in police firings, encounters and in 
police custody. The non-submission of Annual Report for the 
year 1992-93 is another example of malfunctioning of the 
National Commission for Minorities. In fact, the Commission's 
report for the year 1992-93 would have been the most important 
and authentic document on the circumstances leading to 
the demolition of the historic Babri Masjid at Ayodhya on 
6 December 1992, which also sparked large-scale Hindu- Muslim 
communal riots throughout the country. However, the National 
Commission for Minorities had nothing to report about the most 
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visible manifestation of fascism and the deliberate 'lapse' on the 
part of the Government and its agencies. This is also an example 
of politically motivated nature of the work of the Commission. 
Notwithstanding all these, it cannot be denied that in the given 
situation no extraordinary achievement can be expected from the 
Commission. In fact it is the government which has failed the 
Commission by its own indifference, apathy and sometimes by 
contempt for the recommendations and suggestions made by the 
Commission. There is a need to suitably amend the law relating 
to the Commission to make it more effective, independent and 
autonomous. 
It has been observed that the appointment of the incumbents of 
the Commission is also politically motivated. Thus many times, 
these incumbents are neither well versed in the law relating to 
minorities nor interested in the affairs of the minorities. 
Therefore, it is suggested that the chairman and members of the 
Commission must be selected by a search committee as in the 
case of the National Human Rights Commission. Its regional 
offices should be set up to achieve coordination as suggested by 
the Commission in its various annual reports and also the 
Minorities Commissions should be set up in all States and Union 
Territories. 
One of the most important problems confronted by the NCM is 
that its annual reports are not tabled before Parliament on time. 
Thus as suggested by Tahir Mahmood, a mandatory time frame 
of six months from the date of submission should be specified in 
the NCM Act, 1992 for tabling of all its reports before Parliament 
or state legislatures, as the case may be, and it should be provided 
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that on the expiry of the period every report would be treated as 
a public document. 
There is growing unrest among the minorities against the 
recurring custodial and encounter deaths at the hands of the 
police personnel. There have been many incidents of alleged fake 
encounters and custodial deaths of members of the minorities. 
As the minorities are losing their faith in the police and 
intelligence agencies and complain against their biased and 
partisan behaviour, it is suggested that besides providing power 
of inquiry to the Commission, the Government should also issue 
an order to all state governments to report every custodial death 
and encounter killing to the Commission if the victim happens to 
be a member of a minority community. 
Bestowing a constitutional status upon the NCM will be highly 
desirable. However, if the government fails in its endeavour to 
accord a constitutional status to the Commission, it should at 
least invest the Commission with the same powers and privileges 
that have been given to the National Human Rights Commission 
which is also a statutory body like the National Commission for 
Minorities. 
10. The constitutional and legal safeguards for the minorities 
seem to be constantly under threat because of the growing 
menace of majoritarian fascism and xenophobia in India. Inspired 
and motivated by a mythical cultural unity of India the Hindu 
nationalists are hell bent upon the cultural homogenisation 
of India. They disapprove of cultural diversities and brand 
any special safeguards for the minorities as their "appeasement" 
on the part of the ruling parting for securing their votes. 
Thus, they openly call for assimilationist policies by the State. 
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Taking advantage of Article 44 of the Constitution they call for 
imposing a Common Civil Code upon all the religious minorities 
and abolition of their separate personal laws. Not only this, but 
they also call for the Indianization of both Islam and Christianity 
by which they mean that these non-indigenous religions should 
assimilate themselves into the culture and ethos of India (i.e. 
Hinduism). This rightist majoritarian ideology based on hatred of 
other groups is growing and becoming militant day by day. It has 
unleashed massive violence and a reign of terror in many parts of 
the country threatening the very survival of the minorities. 
Therefore, it is imperative to emphasize that it is incumbent upon 
the State to ensure that the minority safeguards are faithfully 
implemented and the secular character of the Indian Republic 
strengthened. 
To sum up, it can be said that it is the constitutional obligation of 
the Indian Republic to protect its minorities from oppression, recurring 
violence, discrimination and exclusion. Mahatma Gandhi had rightly 
said that the civilizational status of a state should be judged by the way 
it treats its minorities. The record of the Indian State on this plane since 
Independence does not appear to be satisfactory. We wish that the 
democratic ideals enshrined in the Preamble of the Indian Constitution 
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JINNAH'S FOURTEEN POINTS* 
28 MARCH, 1929 
Whereas the basic idea on which the All-Parties Conference was called in being and a 
Convention summoned at Calcutta during Christmas Week 1928 was that a scheme of 
reforms should be formulated and accepted and ratified by the foremost political 
organizations in the country as a National Pact; and whereas the Report was adopted by the 
Indian National Congress only constitutionally for the one year ending 31st December, 1929, 
and in the event of the British Parliament not accepting it within the time limit, the Congress 
stands committed to the policy and programme of Complete Independence by resort to civil 
disobedience and nonpayment of taxes; and whereas the attitude taken up by the Hindu 
Maha Sabha from the commencement through their representatives at the Convention was 
nothing short of an ultimatum, that if a single word in the Nehru Report in respect of the 
communal settlement was changed they would immediately withdraw their support to it; 
and whereas the National Liberal Federation delegates at the Convention took up an attitude 
of benevolent neutrality, and subsequently in their open session at Allahabad, adopted a non-
committal policy with regard to the Hindu-Muslim differences; and whereas the non-
Brahmin and Depressed Classes are entirely opposed to it; and whereas the reasonable and 
moderate proposals put forward by the delegates of tl\e All-India Muslim Leaj^ue at the 
Convention in modification were not accepted, the Muslim League is unable to accept the 
Nehru Report. 
The League after anxious and careful consideration most earnestly and emphatically 
lays down that no scheme for the future constitution of the government of India will be 
acceptable to Mussulmans of India until and unless the following basic principles are given 
effect to and provisions are embodied therein to safeguard their rights and interests: 
1. The form of the future Constitution should be federal with the residuary powers 
vested in the Provi^ices. 
2. A uniform measure of autonomy shall be granted to all Provinces, 
3. All Legislatures in the country and other elected bodies shall be constituted on the 
definite principle of adequate and effective representation of Minorities in every 
Province without reducing the majority in any province to a minority or even 
equality. 
4. In the Central Legislature, Mussulman representation shall not be less than one third. 
5. Representation of communal groups shall continue to be by means of separate 
electorates as at present; provided it shall be opejn to any commimity, at any time, to 
abandon its separate electorate in favour of joint electorate, 
6. Any territorial redistribution that might at any time be necessary shall not in any way 
affect the Muslim majority in the Punjab, Bengal and the North-West Frontier 
Province. 
7. Full religious liberty, i.e. liberty of belief, worship and observance, propaganda, 
association and education, shall be guaranteed to all cormnunities. 
8. No Bill or resolution or any part thereof shall be passed in any Legislature or any 
other elected body if three-fourths of the members of any community in that 
particular body oppose such a Bill, resolution or part thereof on the ground that it 
would be injurious to the interests of that community or in the alternative, such other 
method is devised as may be formd feasible and practicable to deal with such cases. 
Text of a resolution which Mr. Jinnah intended to move at the meeting of the All-India Muslim 
League on 28 March 1929. 
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9. Sind should be separated from the Bombay Presidency. 
10. Reforms should be introduced in the North-West Frontier Province and Baluchistan 
on the same footing as in other Provinces. 
11. Provision should be made in the Constitution giving Muslims an adequate share, 
along with the other Indians, in all the Services of the State and in local self-
governing bodies having due regard to the requirements of efficiency. 
12. The Constitution should embody adequate safeguards for the protection of Muslim 
culture and for the protection and promotion of Muslim education, language, 
religion, personal laws and Muslim charitable institutions and for their due share in 
the grants-in-aid given by the State and by local self-governing bodies. 
13. No Cabinet, either Central or Provincial, should be formed without there being a 
proportion of at least one-third Muslim Ministers. 
14. No change shall be made in the Constitution by the Central Legislature except with 
the concurrence of the States constituting the Indian Federation. 
The draft resolution also mentions an alternative to the above provision in the 
following terms: 
That, in the present circumstances, representation of Mussulmans in the different 
Legislatures of the country and other elected bodies through the separate electorates is 
inevitable and further, the Government being pledged over and over again not to disturb this 
franchise so granted to the Muslim community since 1909 till such time as the Mussulmans 
chose to abandon it, the Mussulmans will not consent to joint electorates unless Sind is 
actually constituted into a separate Province and reforms in fact are intioduced in the North-
West Frontier Province and Baluchistan on the same footing as in other Provinces. 
Further, it is provided that there shall be reservation of seats according to the Muslim 
population in the various Provinces; but where Mussulmans are in a majority they shall not 
contest more seats than their population warrants. 
The question of excess representation of Mussulmans over and above their 
population in Provinces where they are in a majority is to be considered hereafter. 
Appendix-II 
CONSTITUTIONAL PROPOSALS OF THE 
SAPRU COMMITTEE, 1945 
(The Committee, headed by Sir Tej Bahadur Sapru was appointed by Non-Party Conference 
in its meeting held in Delhi on 18-19 Nov. 1944, to examine the whole communal and 
minorities question from a constitutional and political point of view. The following extracts 
constitute para 344 of the Report and clauses 9, 10, 11 and 18 of Recommendations in 
Appendix II).* 
(a) Special Rights of Minorities 
1. It shall be the duty of the State to impart education to the children of a minority, of 
sufficient numerical strength, up to the stage of elementary education, in their own 
mother tongue where this is not possible, the State shall give adequate aid to such 
institutions as cater to this need of such minorities, 
2. Liberty to establish and change one's place of dwelling is guaranteed in India, 
subject to public morality and health. 
3. Freedom to choose one's occupation as well as to originate enterprises or industries 
of an agricultural, commercial, industiial or other nature is guaranteed in India. No 
person may be deprived of this right, save in accordance with the subject to the 
limits laid down by law. 
4. There shall be no discrimination with regard to the continuance or fresh allotments 
of educational grants-in-aid to denominational institutions. These grants, as far as 
possible, shall be commensurate with the number of pupils receiving instruction 
therein. 
This provision does not; in any way affect the guarantees given to the Anglo-Indians 
in this regard in section 83 of the Government of India Act of 1935. 
(b) Union Legislature 
a) The Union Legislature shall consist of the Head of the State and two chambers — the 
Union Assembly and the Council of State 
b) The strength of the Union Assembly shall be so fixed that there shall be on the 
average one member for every million of the population, 
c) Ten percent of the total strength shall be reserved for the representation of the 
following special interests: — 
Landholders. 
Commerce and Industry. 
Labour 
Women. 
d) The remaining seats shall be distiibuted among the following communities:-
(1) Hindus, other than Scheduled Castes. 
(2) Muslims. 
(3) Scheduled Castes. 
(4) Sikhs. 
(5) Indian Christians. 
* As cited in Iqbal A. Ansari, Readings on Minorities, Perspectives and Documents, Vol. II, Institute of 
Objective Studies, New Delhi, 1996, pp. 185-191. 
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(6) Anglo-Indians. 
(7) Other communities. 
e) (i) In case the Muslim community on their part agree to the substitution throughout 
of joint electorates with reservation of seats for separate communal electorates 
and in that case only this Committee would recommend that, in the interests of 
promoting national unity, the Hindu community should agree that in the 
strength of the Central Assembly excluding the seats allotted to special interests, 
such as commerce and industry, landholders, labour, etc., Muslim representation 
from British India shall be on par with the representation given to the Hindus 
(other than Scheduled Castes) in spite of the great disparity in their respective 
population strengths. 
The Committee desires to emphasize their view that if this recommendation is 
not to be implemented in its entirety the Hindu community should be at liberty 
not merely not to agree to the claim for parity of representation but to ask for a 
revision of the Communal Award. 
(ii) The Committee considers that the representation given to the Sikhs and 
Scheduled Castes in the Government of India Act is marufestly inadequate and 
unjust and should be substantially raised. The quantum of increased 
representation to be given to them should be left to the Constitution-making 
Body. 
f) For the Union Assembly there shall be adult franchise, for seats other than 
reserved for special interests, 
g) For the special interests, there shall be special constituencies, 
h) There shall be direct election to the Union Assembly. As for election to the 
Council of State, the question shall be decided by the Constitution-making Body. 
(c) Distribution of Powers 
Lists of thie matters, in respect of which the power of making laws for peace, order 
and good govermnent and the functions pertaining to the administration of those laws shall 
fall within the spheres respectively of the Centre and the Units, shall be embodied in the 
Constitution Act. The detailed drawing up of these lists should be left to the Constitution-
making Body. The Committee, however, would recommend that the following principles, 
among others, should guide the Constitution-making Body in the distribution of powers and 
functions between the Centre and the Units:-
a) The powers and functions assigned to the Centre should be as small in number as 
possible, provided that they shall in any case include: 
(i) matters of common interest to India, as a whole, such as Foreign Affairs, 
Defence Relations with Indian States, Inter-unit communications. Commerce, 
Customs, Currency, Posts and Telegraphs, 
(ii) settlement of inter-unit disputes; 
(iii) co-ordination where necessary of the legislation and administration of 
different Units; 
(iv) such other matters or action as may be required for ensuring the safety and 
tranquility of India or any part thereof or for the maintenance of the political 
integrity and economic unity, of India or for dealing with any emergencies. 
b) While all matters not assigned to the Centre exclusively or concurrently must be 
declared to fall within the sphere of the Units, a list of these should, for greater 
certainty, be given in the Constitution Act with the rider that all residuary powers -
those not included in either of the two lists - shall vest in the Units. 
c) All customs barriers between Unit and another shall be aboUshed and there shall be 
free trade within the Union, provided that, where the abolition of existing customs 
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barriers affects prejudicially the finances of a Unit, it shall be entitled to adequate 
compensation out of the revenues of the Union. 
We have agreed to this Recommendation which ijivolves among the weakening of 
the Centre and the vesting of residuary powers in the Units. On merits, we are opposed to 
these concessions to the Muslim demands, but, in response to the hope entertained in some 
quarters that these concessions may lead to a settlement between the two communities — 
Hindus and Muslims — and also to the solution of the deadlock, we agree to this 
Recommendation, it being clearly understood that, if such a settlement does not take place as 
expected, then our agreement to this resolution will not operate as a commitment. 
(d) Union Executive 
(a) Subject to the provisions of clause (b) the executive of the Union shall be a composite 
cabinet in the sense that the following communities shall be represented on it, viz., 
(i) Hindus, other than Scheduled Castes. 
(ii) Muslims. 
(iii) Scheduled Castes. 
(iv) Sikhs 
(v) Indian Christians. 
(vi) Anglo-Indians. 
(b) The representation of these communities in the executive shall be, as far as possible, a 
reflection of tlieir strength in the legislature. 
(c) The cabinet shall be deemed to be duly constituted notwithstanding the absence from it 
temporarily of representatives of any of the communities mentioned in clause (a) 
Where on account of a whole community refusing to join or remain in a cabinet that 
community goes without representation therein, the vacancies may, pending the 
availability of members of that community, be filled by appointment of members of other 
communities and the Cabinet commence or continue to function, provided it 
commands a majority in the legislature. 
(d) The cabinet shall be collectively responsible to the legislature. 
(e) The cabinet shall be led, guided and held together by a Prime Minister who shall 
ordinarily be the leader of a party which by itself or in combination with other parties is 
able to command a stable majority in the legislature. A convention should be created that 
the offices of the Prime Minister and the Deputy Prime Minister should not be 
monopolized by any one community. 
(f) The other members of the cabinet shall be appointed on the advice of the Prime Minister. 
(g) One of these Ministers shall be designated Deputy Prime Minister and it shall be a 
standing rule that the Deputy Prime Minister shall not belong to the same community as 
the Prime Minister. 
Alternative 
(a) Subject to the provisions of clause (b) the executive of the Union shall be a composite 
cabinet in the sense that the following communities shall be represented on it, viz., 
(i) Hindus, other than Scheduled Castes, 
(ii) Muslims, 
(iii) Scheduled Castes 
(iv) Sikhs. 
(v) Indian Christians, 
(vi) Anglo-Indians, 
(b) The representation of these communities in the executive shall be, as far as possible, a 
reflection of their strength in the legislature. 
(c) The Cabinet shall be deemed to be duly constituted notwithstanding the absence from it 
temporarily of representatives of any of the communities mentioned in clause (a) Where 
on account of a whole community refusing to join or in a cabinet, that community goes 
without representation therein, the vacancies may, pending the avaUabilit)' of members 
of that community, be filled by appointment of members of other communities and the 
cabinet commence or continue to function, provided it commands a majority in the 
Legislature. 
(d) The cabinet shall be elected by the Central Legislature in a joint session by the system of 
the single transferable vote. The elected Ministers shall hold office for the duration of the 
Legislature. The Legislature shall elect from among the Ministers a President and a 
Deputy President who shall not both belong to the same community. 
(e) Minorities Commissions 
(a) The Constitution Act shall provide for the establishment at the Centre and in each of 
the provinces of an Independent Minority Commission which shall be composed of a 
representative for each of the communities (not necessarily a member of that 
communit'/) represented in the Legislature. 
(b) Subject to the possession of such qualifications or experience as may be prescribed, the 
member representing each community who need not necessarily belong to the same 
community, shall be elected by members of the Legislature belonging to that 
community. 
(c) No member of the Legislature shall be eligible for membership of the Commission. 
(d) The term of office of members of the Commission shall be the same as, and 
synchronize with, the term of office of members of the Legislature concerned. 
(e) The functions of the Commission shall be — 
(i) to keep a constant watch over the interests of communities in the area; 
(ii) without attempting to deal with stray administrative acts or individual grievances, 
to call for such information as the commission may consider necessary for 
discharging their functions. 
(iii) to review periodically — for example once every six months — the policy pursued 
in Legislation and administration by the Legislature and the Executive in regard to 
the implementing of non-justiciable fundamental rights assured by the Constitution 
to minority communities and to submit a report to the Prime Minister. 
(f) The recommendations of the Commission shall be considered by the Cabinet and the 
Prime Minister shall, as soon as possible, place the report of the Commission before the 
Legislature with a full statement of the action taken or proposed to be taken in pursuance 
of the recommendations of the Commission. In case any of the recommendations are not 
accepted wholly or in part, the statement should also contain full explanations of the 
decisions taken by the government. Facilities shall be provided to the Legislature for a 
discussion of the report and the decisions of the government thereon. 
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Appendix-Ill 
THE OBJECTIVES RESOLUTION AIMS AND OBJECTS* 
This Constituent Assembly declares its firm and solemn resolve to proclaim India as 
an Independent Sovereign Republic and to draw up for her future governance a 
Constitution; 
WHEREIN the territories that now comprise British India, the territories that now 
form the Indian States, and such other parts of India as are outside British India and 
the States as well as such other territories as are willing to be constituted into the 
Independent Sovereign India, shall be a Union of them all; and 
WHEREIN the said territories, whether with their present boundaries or with such 
others as may be determined by the Constituent Assembly and thereafter according 
to the Law of the Constitution, shall posses and retain the status of autonomous Units 
together with residuary powers, and exercise all powers and functions of government 
and administration, save and except such powers and functions as are vested in or 
assigned to the Union or as are inherent or implied in the Union or resulting 
therefrom; and 
WHEREIN all power and authority of the Sovereign Independent India, its 
constituent parts and organs of government, are derived from the people; and 
WHEREIN shall be guaranteed and secured to all the people of India justice, social, 
economic and political, equality of status, of opportunity, and before tlie Law; freedom of 
thought, expression, belief, faith, worship, vocation, association and action, subject to law and 
public morality; and 
WHEREIN adequate safeguards shall be provided for minorities, backioard and tribal areas, 
and depressed and other backivard classes; and 
WHEREBY shall be maintained the integrity of the territory of the Republic and its 
sovereign rights on land, sea, and air according to justice and the law of civilized 
nations; and 
This ancient land attains its rightful and honoured place in the world and makes its 
full and willing contribution to the promotion of world peace and the welfare of 
mankind. 
Moved by Jawaharlal Nehru in the Constituent Assembly of India on 13 December, 1946. 
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Appendix-IV 
QUESTIONNAIRE ON MINORITY RIGHTS* 
1. What should be the nature and scope of the safeguards for a minority in the new 
Constitution? 
2. What should be the political safeguards of a minority: (a) in the Centre, (b) in the 
Provinces? 
3. What should be the economic safeguards of a minorit)': (a) in the Centre, (b) in the 
Provinces? 
4. What should be the religious, educational and cultural safeguards for a minority? 
5. What machinery should be set up to ensure that safeguards are effective? 
6. How is it proposed that the safeguards should be eliminated, in what time and under 
what circumstances? 
* Drafted by K.M. Munshi, was circulated among the members of the Sub-Committee on Minorities, 
on 27 February 1947. 
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Appendix-V 
NATIONAL COMMISSION FOR MINORITIES ACT 1992 
[Act XIX of 1992 as amended by Act XLI of 1995]* 
An act to constitute a National Commission for Miiiorities arid to provide for matters 
connected therewith or incidental thereto. 
Be it enacted by Parliament in the forty-third year of the Republic of India as follows-
CHAPTER-I: PRELIMINARY 
1. Short title, extent and commencement-
1) This Act may be called the National Commission for Minorities Act 1992. 
2) It extends to the whole of India except the State of Jammu and Kashmir. 
3) It shall come into force on such date as the Central Government may, by 
notification in Official Gazette, appoint. 
2. Definitions-
In this Act, unless the context otherwise requires-
a) "Commission" means the National Commission for Minorities constituted 
under Section 3. 
b) "Member" means a Member of the Commission aitd includes tlie Vice-
Chairperson; 
c) "Minority", for the purposes of this Act, means a community notified as such 
by the Central Government; 
d) "prescribed" means prescribed by Rules made under this Act. 
CHAPTER-II: NATIONAL COMMISSION FOR MINORITIES 
3. Constitution of the National Connnission for Minorities-
1) The Central Government shall constitute a body to be known as the National 
Commission for Minorities to exercise the powers conferred on, and to perform 
the functions assigned to, it under this Act. 
2) The Commission shall consist of a Chairperson, a Vice-Chairperson and [six] five 
Members to be nominated by the Central Government from amongst persons 
of eminence, ability and integrity. 
Provided that the five members including the Chairperson shall be from 
amongst the minority communities. 
4. Term of office and conditions of services of Chairperson and Members-
1) The Chairperson and every Member shall hold office for a term of three years 
from the date he assumes office. 
2) The Chairperson or a member may, by writing imder his hand addressed to the 
Central Government, resign from the office of Chairperson or, as the case may 
be, of the Member at any time. 
* Words put in parentheses appeared in the original Act of 1992; words italicized were inserted by the 
Amending Act of 1995. 
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3) The Central Government shall remove a person from the office of Chairperson 
or a member referred to in sub-section (2) if that person-
a) becomes an undischarged insolvent; 
b) is convicted and sentenced to imprisonment for an offence which, in the 
opinion of the Central Government, involves moral turpitude. 
c) becomes of unsound mind and stands so declared by a competent court; 
d) refuses to act or becomes incapable of acting; 
e) is, without obtaining leave of absence from the Commission, absent from 
three consecutive meetings of the Commission; or 
f) has, in the opinion of the Central Government, so abused the position of 
Chairperson or Member as to render that person's continuance in office 
detrimental to the interests of minorities or the public interest: 
Provided that no person shall be removed under this clause until that 
person has been given a reasonable opportimity of being heard in the 
matter. 
4) A vacancy caused under sub-section (2) or otherwise shall be filled by fresh 
nomination. 
5) The salaries and allowances payable to, and then other terms and conditions 
of service of, the Chairperson and Members shall be such as may be 
prescribed. 
5. Officers and otiter employees of the Commission-
1) The Central Government shall provide the Commission with a Secretary such 
other officers and employees as may be necessary for the efficient 
performance of the functions of the Commission under this Act. 
2) The salaries and allowances payable to, and the other terms and conditions of 
service of, tlie officers and other employees appointed for the purpose of the 
Commission shall be such as may be prescribed. 
6. Salaries and alloumnces to be paid out ofgrants-
The salaries and allowances payable to the Chairperson and Members and the 
administrative expenses, including salaries, allowances and pensions payable to the 
officers and other employees referred to in section 5, shall be paid out of the grants 
referred to in sub-section (1) of section 10. 
7. Vacancies, etc. not to invalidate proceedings of the Commission-
No act or proceeding of the Commission shall be questioned or shall be invalid 
merely on the ground of the existence of any vacancy or defect in the constitution of 
the Commission. 
8. Procedure to be regulated by tite Commission-
1) The Commission shall meet as and when necessary at such time and place as 
the Chairperson may think fit. 
2) The Commission shall regulate its own procedure. 
3) All orders and decisions of the Commission shall be authenticated by the 
Secretary or any other officer of the Commission duly authorized by the 
Secretary in this behalf. 
CHAPTER-III: FUNCTIONS OF THE COMMISSION 
9. Functions of the Commission-
1) Ttie Commission shall perform all or any of the following functions, namely-
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a) evaluate the progress of the development of minorities under the Union and 
States; 
b) monitor the working of the safeguards provided in the Constitution and in 
laws enacted by Parliament and the State Legislatures; 
c) make recommendations for the effective implementation of safeguards for 
the protections of the interests of minorities by the Central Government or 
the State Government. 
d) look into specific complaints regarding deprivation of rights and safeguards 
of the minorities and take up such matters with the appropriate authorities. 
e) cause studies to be imdertaken into problems arising out of any 
discrimination against minorities and recommend measures for their 
removal; 
f) conduct studies, research and analysis on the issues relating to socio-
economic and educational development of minorities; 
g) suggest appropriate measures in respect of any minority to be undertaken by 
the Central Government or the State Goverrunent; 
h) make periodical or special reports to the Central Government on any matter 
pertaining to minorities and on particular difficulties confronted by them; 
and 
i) any other matter which may be referred to it by the Central Government. 
2) The Central Government shall cause the recommendation referred to in clause 
(c) of sub-section (1) to be laid before each House of Parliament along with a 
memorandum explaining the action taken or proposed to be taken on the 
recommendations relating to the Union and the reasons for the non-acceptance, 
if any, of any of such recommendations. 
3) Where any recommendation referred to in clause (c) of sub-section (1) or any 
part thereof is such with which any State Government is concerned, the 
Commission shall forward a copy of such recommendation or part to such 
State Government who shall cause it to be laid before the Legislature of the 
State along with a memorandum explaining the action taken or proposed to be 
taken on the recommendation relating to the State and the reasons for the non-
acceptance, if any, of any of such recommendations or part. 
4) The Commission shall, while performing any of the functions mentioned in 
sub-clauses (a), (b) and (d) of sub-section (1), have all the powers of a civil court 
trying a suit and, in particular, in respect of the following matters, namely-
a) summoning and enforcing the attendance of any person from any part of 
India and examining him on oath; 
b) requiring the discovery and production of any document; 
c) receiving evidence on affidavits; 
d) requisitioning any public record or copy thereof from any court or office; 
e) issuing commissions for the examination of witnesses and docimients; and 
f) any other matter which may be prescribed. 
CHAPTER-IV: FINANCE, ACCOUNTS AND AUDIT 
10. Grants by the Central Govemmenl-
1) The Central Government shall, after due appropriation made by Parliament by 
law in this behalf, pay to the Commission by way of grants such sums of 
money as the Central Government may think fit for being utilized for the 
purposes of this Act. 
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2) The Commission may spend such sums as it thinks fit for performing the 
functions under this Act, and such sums shall be treated as expenditure 
payable out of the grants referred to in sub-section (1). 
11. Accounts and audit-
1) The Commission shaO maintain proper accounts and other relevant records 
and prepare an armual statement of accounts in such form as may be 
prescribed by the Central Government in consultation with the Comptroller 
and Auditor-General of India. 
2) The accounts of the Commission shall be audited by the Comptroller and 
Auditor-General at such intervals as may be specified by him and any 
expenditure incurred in connection with such adult shall be payable by the 
Commission to the Comptroller and Auditor-General. 
3) The Comptroller and Auditor-General and any person appointed by him in 
connection with the adult of the accounts of the Commission under this Act 
shall have the same rights and privileges and the authority sin connection with 
such audit as the Comptroller and Auditor-General generally has in connection 
with the adult of Government accounts and, in particular, shall have the right 
to demand the production of books, accoimts, connected vouchers and other 
documents and papers and to suspect any of the officers of the Commission. 
12. Annual Report-
The Commission shall prepare, in such form and at such time, for each financial year, 
as may be prescribed, its annual report, giving a full accoimt of its activities during 
the previous financial year and forward a copy thereof to the Central Government. 
13. Annual report and audit report to be laid before Parliament-
The Central Government shall cause the annual report together with a memorandum 
of action taken on the recommendations contained therein, so far as they relate to the 
Central Government, and the reasons for the non-acceptance, if any, of any of such 
recommendations, and the audit report, to be laid, as soon as may be after the reports 
are received, before each House of Parliament. 
CHAPTER-V: MISCELLANEOUS 
14. Chairperson, members and staff of the Commission to be public servants-
The Chairperson, Members and employees of the Commission shall be deemed to be 
public servants within the meaning of section 21 of the Indian Penal Code. 
15. Pffiver to make rules-
1) The Central Government may, by notification in the Official Gazette, make 
rules for carrying out the provisions of this Act. 
2) In particular, and without prejudice to the generality of the foregoing powers, 
such rules may provide for all or any of the following matters, namely-
a) salaries and allowances payable to, and the other terms and conditions of 
service of, the Chairperson and Members under sub-section (5) of section 4 
and of officers and other employees under sub-section (2) of section 5; 
b)any other matter imder clause (f) of sub-section (4) of section 9; 
c)the form in which the annual statement of accounts shall be maintained 
tmder sub-section (1) of section 11; 
d) the form in, and the time at, which the annual report shall be prepared 
under section 12. 
e) any other matter which is required to be, or may be, prescribed. 
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3) Every rule made under this Act shall be laid, as soon as may be after it is made, 
before each House of Parliament, while it is in session for a total period of 
thirty days which may be comprised in one session or in two or more 
successive sessions and if, before the expiry of the session immediately 
following the session or the successive sessions aforesaid, both Houses agree in 
making any modification in the rule or both Houses agree that the rule should 
not be made, the rule shall thereafter have effect only in such modified form or 
be of no effect, as the case may be; so however, that any such modificationi or 
annulment shall be without prejudice to the validity of anything previously 
done under that rule. 
16. Power to remove difficulties-
1) If any difficulty arises in giving effect to the provisions of this Act, the Cemtral 
Government may, by order published in the Official Gazette, make such 
provisions, not inconsistent with the provisions of this Act, as appear to it to be 
necessary or expedient for removing the difficulty. 
Provided that no such order shall be made after the expiry of a period of two 
years from the date of commencement of this Act. 
2) Every order made under this section shall, as soon as may be after it is made, 
be laid before each House of Parliament. 
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